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APPROPRIATIONS— RELIEF  OF  EMMA  GRIMES  — HOUSE 

BILL  NO.  472. 


State  of  Illinois,  Executive  Department, 
Springfield,  June  16,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield,  Illinois: 

Sir — I return  herewith  without  my  approval  House*  Bill  No.  472. 

The  bill  makes  an  appropriation  of  $2,500.00  for  the  relief  of  Mrs. 
Emma  Grimes,  whose  husband,  Royston  Grimes,  “was  killed  by  a fall 
from  a scaffold  while  employed  as  a master  mechanic  at  the  State  Hos- 
pital for  the  Criminal  Insane  at  Chester,  Illinois,  on  or  about  the  19th 
day  of  February,  1908.” 

The  claim  for  damages  recognized  by  this  bill  is  one  the  adjudication 
of  which  is  provided  for  by  the  Court  of  Claims.  Paragraph  3 of  sec- 
tion 3 of  the  Act  creating  the  Court  of  Claims,  provides  that  “it 
shall  be  the  duty  of  the  Court  of  Claims  to  hear  and  determine  the  fol- 
lowing matters,”  viz. : 

“All  unadjusted  and  controverted  claims  against  the  board  of  trustees 
or  board  of  directors  of  any  public  educational,  charitable,  penal  or  re- 
formatory institution  of  the  State.” 

As,  from  its  nature,  the  claim  covered  by  House  Bill  472  can  have 
no  warrant  in  law  unless  it  be  valid  as  against  the  trustees  or  board  of 
directors  of  one  of  the  State  institutions  covered  by  the  Act  creating  the 
Court  of  Claims,  it  is,  in  my  opinion,  a proper  subject  of  adjudication 
by  the  Court  of  Claims  and  should  be  presented  to  that  court  for  ad- 
judication. 

House  Bill  No.  472  is  therefore  returned  herewith  without  my  ap- 
proval. 

Resnectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


APPROPRIATIONS— RELIEF  OF  FRANK  ROBERT  GIROUX- 
HOUSE  BILL  NO.  307. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield,  Illinois: 

Sir — I return  herewith  without  my  approval,  House  Bill  307. 

The  bill  makes  an  appropriation  “for  the  payment  of  damages  suf- 
fered by  and  as  a compensation  for  the  injury  to  Frank  Robert  Giroux 
incurred  at  the  Institution  for  Feeble-Minded  Children.” 
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The  appropriation  is  made  to  the  father  of  Frank  Eobert  Giroux 
without  any  direction  or  requirements  as  to  its  expenditure  for  the  use 
or  benefit  of  the  boy  alleged  to  have  been  injured  or  that  it  pass  to 
him,  or  to  a trustee  or  guardian  for  his  use  or  benefit,  in  the  event  of 
the  death  of  the  father. 

The  claim  for  damages  for  injuries  recognized  by  this  bill  .is  one  the 
adjudication  of  which  is  provided  for  by  the  Court  of  Claims  in  para- 
graph 3 of  section  3 of  the  Act  creating  the  Court  of  Claims,  which 
provides  that  “it  shall  be  the  duty  of  the  Court  of  Claims  to  hear  and 
determine  the  following  matters,  viz. : 

“All  unadjusted  and  controverted  claims  against  the  board  of  trustees 
or  boards  of  directors  of  any  public  educational,  charitable,  penal  or 
reformatory  institution  of  the  State.” 

As,  from  its  nature,  the  claim  covered  by  House  Bill  307  can  have  no 
warrant  in  law  unless  it  be  valid  as  against  the  trustees  or  board  of 
directors  of  a State  charitable  institution,  it  is,  in  my  opinion,  a proper 
subject  of  adjudication  by  the  Court  of  Claims  and  should  be  presented 
to  that  court  for  adjudication. 

House  Bill  307  is  therefore  returned  herewith  without  my  approval. 

Eespectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


BANKS— UNCLAIMED  DEPOSIT— HOUSE  BILL  NO.  439. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  16,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Swing  field,  Illinois: 

Sir — I return  herewith  House  Bill  No.  439  without  my  approval  for 
the  reasons  set  forth  in  the  following  opinion  of  the  Attorney  General : 

“Springfield,  June  14,  1909. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois , 
Springfield,  Illinois: 

Sir — You  have  transmitted  to  me  House  Bill  No.  439,  the  same  being'  a 
bill  for  “An  Act  in  relation  to  disposition  of  unclaimed  deposits  in  banks 
and  banking  associations  and  trust  companies  in  this  State,”  with  the  re- 
quest that  I furnish  you  with  an  opinion  upon  its  form  and  constitutionality. 

I have  examined  said  bill  and  am  of  the  opinion  that  it  is  unobjection- 
able in  form,  but  as  to  its  constitutionality  I entertain  some  doubts. 

The  bill  provides  that  all  amounts  of  money  “heretofore  or  hereafter  de- 
posited with  any  bank,  savings  bank,  banking  association  or  trust  company, 
doing  business  in  the  State  of  Illinois,  to  the  credit  of  depositors  who  have 
not  made  a deposit  on  said  account  or  withdrawn  any  part  thereof,  or  the 
interest,  or  on  whose  pass  books  the  interest  has  not  been  added  which  shall 
have  remained  unclaimed  for  more  than  ten  years  after  the  date  of  such 
last  deposit,  withdrawal  of  any  part  of  the  principal  or  interest,  or  adding 
interest  on  the  pass  books  and  for  which  no  claimant  is  known  or  the  de- 
positor of  it  cannot  be  found:”  shall,  with  the  increase  or  proceeds  thereon, 
be  paid  into  the  treasury  of  the  State  of  Illinois,  upon  petition  of  the  Attor- 
ney General  or  proper  State’s  attorney  in  the  circuit  court,  to  be  there  held 
for  the  use  of  such  depositor,  his  heirs,  executors  or  administrators,  to  be 
paid  to  such  person,  with  three  per  cent  interest,  upon  presentation  of  a 
copy  of  a decree  of  the  circuit  court  of  Sangamon  county  establishing  and 
declaring  the  right  of  such  persons  to  receive  the  same. 
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This  bill  was  evidently  drawn  upon  the  erroneous  theory  that  the  money 
deposited  in  a bank  belonged  to  the  depositor  and  that  the  relation  between 
the  bank  and  the  depositor  is  that  of  bailor  and  bailee  or  trustee  and 
cestui  que  trust.  This  is  a mistaken  idea, — the  relation  between  the  bank 
and  its  depositors  is  not  that  of  bailor  and  bailee,  or  trustee  and  cestui  que 
trust,  but  that  of  debtor  and  creditor. 

Marine  Bank  of  Chicago  v.  Chandler,  27  111.,  525-547. 

When  a person  deposits  money  in  a bank,  the  money  so  deposited  does  not 
thereafter  belong  to  the  depositor,  but  vests  in  the  bank.  The  bank,  there- 
upon, becomes  the  debtor  of  the  depositor  to  the  amount  deposited  and  the 
depositor  in  turn,  becomes  the  creditor  of  the  bank  to  such  an  amount,  un- 
less it  is  a special  deposit  to  be  returned  in  kind  in  which  case  a different 
contract  arises  and  a different  relation  between  the  parties  exists.  The 
language  of  the  Act  is  general  and  is  not  limited  to  special  deposits,  but 
includes  all  deposits  whether  general  or  special.  The  first  proposition 
which  suggests  itself  to  me  as  affecting  the  constitutionality  of  this  Act  is 
that  it  attempts,  by  legislation  in  its  retroactive,  to  divest  vested  rights. 

By  section  of  chapter  83  of  Hurd’s  Revised  Statutes,  1908,  it  is  provided 
that  all  “actions  on  unwritten  contracts,  expressed  or  implied,  * * * 
and  all  civil  actions  not  otherwise  provided  for,  shall  be  commenced  within 
five  years  next  after  the  cause  of  action  accrued. 

By  section  16  of  the  same  chapter,  it  is  provided  that  all  “actions  on 
* * * written  contracts,  or  other  evidences  of  indebtedness  in  writ- 

ing, shall  be  commenced  within  ten  years  next  after  the  cause  of  action 
.accrued.” 

All  deposits  would  come  within  the  above  sections  of  the  statute.  An 
action  against  a bank  to  recover  the  amount  deposited,  if  such  deposit  was 
evidenced  by  an  instrument . of  writing  must  be  commenced  within  ten 
years  next  after  the  time  such  right  of  action  accrued.  Actions  to  recover 
deposits  not  evidenced  by  writings  must  be  commenced  within  five  years 
next  after  the  cause  of  action  accrued.  The  cause  of  action  to  recover  a 
bank  deposit  would  accrue  at  such  time  as  the  depositbr  had  a right  to  de- 
mand and  enforce  payment  thereof  against  the  bank. 

The  language  of  the  Act  being  “All  amounts  of  money  heretofore  or 
hereafter  deposited”  would  clearly  include  all  cases  in  which  the  statute 
of  limitations  had  already  completely  run  as  well  as  all  other  cases.  There 
is  no  restriction  in  the  Act  and  no  exemption  from  its  operation.  In  cases 
where  the  statute  of  limitations  had  fully  run,  this  Act  would  operate  to 
take  from  the  bank  (the  debtor)  the  right  to  plead  that  statute  in  defense  in 
such  action,  as  is  provided  for  in  the  Act  to  be  instituted  by  the  Attorney 
General  or  State’s  attorney.  It  must  be  conceded  that  the  bank,  as  debtor, 
would  have  the  right  to  plead  the  statute  of  limitations  against  an  action 
brought  by  the  depositor  to  recover  the  amount  of  a deposit  more  than  ten 
years  after  the  cause  of  action  accrued  such  deposit  was  evidenced  by  writ- 
ings. If  it  has  that  right  when  sued  by  a depositor,  what  right  has  the 
Legislature  to  take  away  that  right  if  the  statute  has  completely  run  and 
:such  right  is  completely  vested,  and  permit  an  action  to  be  brought  on  be- 
half of  the  State  to  recover  that  deposit  for  the  use  of  the  creditor,  his 
heirs,  executors,  or  administrators?  The  right  to  plead  the  statute  of  limi- 
tations in  defense  against  a money  demand  arising  from  the  complete 
running  of  that  statute  is  a fixed  property  right  within  the  protection  of 
constitutional  provisions  for  due  process  of  law.  ( Board  of  Education  v. 
Blodgett,  155  111.,  441.) 

Our  Supreme  Court  say  in  the  above  case,  reading  from  page  447  of  the 
opinion: 

“In  almost  all  of  the  states  in  which  the  question  has  arisen  it  has  been 
held  that  the  right  to  set  up  the  bar  of  the  statute  of  limitations  as  a 
defense  to  a cause  of  action  after  the  statute  has  run,  is  a fixed  right  and 
cannot  be  taken  away  by  legislation  either  by  a repeal  of  a statute  without 
saving  clause  or  by  an  affirmative  Act.” 
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The  words,  “life,  liberty  and  property”  indicate  the  three  great  subdi- 
visions of  all  civil  rights.  The  term  “property”  as  used  in  the  constitution, 
implies  all  valuable  interests  which  a man  may  possess  outside  of  himself, 
that  is  to  say,  outside  of  his  life  and  liberty.  It  is  not  confined  to  mere 
tangible  property,  but  extends  to  every  species  of  vested  right.  It  would 
be  a very  narrow  and  technical  construction  to  hold  otherwise.  In  an 
advanced  civilization  like  ours,  a very  large  proportion  of  the  property  of 
individuals  is  not  visible  and  tangible,  but  consists  of  rights  and  claims 
against  others.  An  exemption  from  a demand  or  an  immunity  from  prose- 
cution in  a suit  is  as  valuable  to  one  person  as  the  right  to  the  demand  or 
to  prosecute  the  suit,  is  to  the  other. 

A man’s  property  is  as  much  imperiled  by  an  action  against  him  for 
money  as  it  is  by  an  action  against  him  for  his  land  or  chattels.  It  may 
involve  and  sweep  away  all  his  property.  Is  not  a right  of  defense  to  such 
an  action  of  the  greatest  value  to  him?  If  it  is  not  property  in  the  sense 
of  the  constitution,  then  we  need  another  amendment  to  that  instrument. 
The  immunity  from  suit  which  arises  by  operation  of  the  statute  of  lim- 
itations is  as  valuable  a right  as  the  right  to  bring  the  suit  itself.  It  is  a 
right  founded  on  a wise  and  just  policy.  Statutes  of  limitations  are  not 
only  calculated  for  the  repose  and  peace  of  society  but  to  provide  against  the 
evils  that  may  arise  from  loss  of  evidence  and  the  failing  memory  of  wit- 
nesses. 

Remedies  are  the  life  of  rights  and  are  equally  protected  by  the  consti- 
tution. To  deprive  one  of  a remedy  is  equivalent  to  a deprivation  of  the 
right  which  it  is  intended  to  vindicate.  The  right  of  defense  is  the  de- 
fendant’s remedy  and  there  can  be  no  difference  between  the  right  of  the 
plaintiff  to  maintain  the  suit  and  the  right  of  the  defendant  to  interpose  a 
legitimate  defense  against  it. 

From  the  foregoing,  the  Act,  insofar  as  it  applies  to  deposits  against 
which  the  statute  of  limitations  has  completely  run  at  the  time  the  Act 
goes  into  effect,  is  clearly  invalid  for  the  reason  that  it  would  operate  to 
take  from  the  debtor  a vested  property  right  guaranteed  to  him  by  the 
constitution.  So  far  as  the  Act  applies  to  deposits  made  prior  to  the  date 
the  Act  goes  into  effect,  and  against  which  the  statute  of  limitations  has 
not  completely  run,  it  is  manifest  that  it  would  operate  to  impair  the  obli- 
gation of  contracts. 

Section  14  of  article  II  of  the  constitution  provides  that:  “No  * * * 

law  impairing  the  obligation  of  contracts  * * * shall  be  passed.” 

It  is  not  necessary  to  enter  into  a discussion  to  show  that  this  Act  would 
impair  and  change  the  contract  between  the  bank  and  the  depositor,  in  all  - 
cases  where  the  deposit  was  made  and  contractural  rights  fixed  between 
the  parties  prior  to  the  time  the  Act  becomes  effective. 

When  the  depositor  places  his  money  in  the  bank,  there  is  an  express 
contract  on  the  part  of  the  bank  to  repay  the  same  at  a time  certain  or 
upon  demand. 

If,  after  the  expiration  of  ten  years,  the  facts  mentioned  in  section  1 exist 
by  the  terms  of  the  Act,  the  obligation  on  the  part  of  the  bank  to  pay  the 
amount  to  the  depositor,  or  his  legal  representatives,  ceases,  and  without 
its  consent,  or  the  consent  of  the  depositor,  or  his  legal  representatives,  a 
new  obligation  is  credited  on  the  part  of  the  bank  to  pay  the  same  into  the 
State  treasury. 

The  depositor’s  contract  with  the  bank  is  destroyed,  and  a different  con- 
tract or  obligation  is  created  between  him  and  the  State.  Under  his  contract 
to  the  bank,  his  claim  may  have  been  payable  on  demand,  but  by  the  terms 
of  this  Act,  a new  obligation  is  created  which  can  only  be  enforced  by  a 
legal  proceeding  in  the  circuit  court  of  Sangamon  county,  necessarily  re- 
sulting in  additional  expense  and  inconvenience  to  the  depositor. 

That  this  Act  would  operate  to  impair  the  obligation  of  contracts  in  all 
cases  coming  within  its  terms,  where  the  deposit  was  made  prior  to  the 
time  when  the  Act  goes  into  effect,  cannot  be  denied. 
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The  invalidity  of  this  Act,  as  affecting  deposits  against  which  the  statute 
of  limitations  had  already  completely  run,  and  those  made  prior  to  the 
taking  effect  of  the  Act  and  in  which  the  statute  of  limitations  had  not 
completely  run,  would  not  necessarily  render  the  entire  Act  void. 

Whether  the  Act  would  be  valid  as  applied  to  deposits  made  subsequent  to 
the  time  the  Act  becomes  effective  is  a matter  of  considerable  doubt.  That 
the  relation  between  a bank  and  its  general  depositors  is  that  of  debtor 
and  creditor  is  the  settled  law  of  this  State. 

This  Act  provides  that  if  the  depositor  does  not  add  to  his  deposit,  with- 
draw a portion  thereof,  collect  the  interest  thereon  or  have  the  interest 
credited  on  his  pass  book  within  ten  years,  and  is  unknown,  that  the  bank 
shall  pay  the  amount  of  such  deposit  with  proceeds  into  the  State  treasury, 
after  having  been  ordered  to  do  so  by  the  circuit  court  on  petition  of  the 
proper  State’s  attorney  or  Attorney  General.  It  is  special  in  its  terms  and 
applies  only  to  the  class  of  persons  mentioned  in  the  Act.  Every  person 
(and  this  applies  with  equal  force  to  every  debtor  and  every  creditor) 
has  a right  to  demand  that  he  be  governed  by  general  rules  of  law  and  a 
special  statute,  which,  without  his  consent,  singles  his  case  out  as  one  to  be 
regulated  by  a law  different  from  that  which  is  applied  to  others  in  similar 
cases,  would  not  be  legitimate  legislation.  (Cooley’s  Const.  Lim.,  6th  ed., 
481-483.) 

The  Legislature  undobtedly  has  the  constitutional  power  to  enact  laws 
which,  by  reason  of  peculiar  circumstances,  may  affect  some  person  or  class 
of  persons  only,  but  in  such  instances  the  class  of  persons  upon  whom  the 
law  is  to  operate  must  possess  some  common  disability,  attribute  or  qual- 
ification, or  must  occupy  some  position  marking  them  as  proper  objects  for 
the  operation  of  special  or  class  legislation. 

Gillespie  v.  People,  188  111.,  176; 

Harding  v.  People,  160  111.,  459; 

Ruhstrat  v.  People,  185  111.,  133; 

Starne  v.  People,  222  111.,  189. 

The  Act  in  question  singles  out  a particular  class  of  debtors  and  imposes 
burdens  upon  them  from  which  all  other  class  of  persons  are  exempt.  It 
suspends  the  statute  of  limitations  so  far  as  banks,  savings  banks,  bank- 
ing associations  or  trust  companies  doing  business  in  the  State  of  Illinois 
are  concerned.  The  right  to  plead  that  statute  in  bar  of  an  action  to  re- 
cover the  amount  of  a deposit  is  taken  away  by  a special  law,  which  does 
not  apply  to  all  debtors. 

The  Act  does  provide,  in  express  terms,  that  the  payment  by  the  bank  of 
the  amount  of  the  deposit  into  the  State  treasury  pursuant  to  the  decree 
of  the  circuit  court,  will  release  such  bank  from  the  obligation  to  pay  the 
amount  to  the  depositor,  or  his  legal  representatives,  or  that  such  payment 
into  the  State  treasury  shall  cancel  the  obligation  on  the  part  of  the  bank 
or  operate  as  a bar  against  any  suit  subsequently  brought  by  the  depositor 
or  his  legal  representatives. 

The  power  to  provide  against  such  contingencies  might  be  implied  as 
given  to  the  circuit  court  entering  the  decree  without  an  express  declaration, 
but  that  power,  if  it  can  be  construed  as  given  by  the  Act,  is  uncertain,  to 
say  the  least. 

It  was  said  by  our  Supreme  Court,  in  the  case  of  Off  & Go.  v.  Moorehead, 
235  111.,  40,  reading  from  page  44: 

“The  general  principle  running  through  all  the  cases  is  that  a statute 
which  arbitrarily  selects  a class  of  individuals,  and  subjects  them  to  pecu- 
liar rules,  or  imposes  upon  them  special  obligations  or  burdens  from  which 
other  persons  are  exempt,  is  unconstitutional.” 

Persons  affected  by  special  or  class  legislation  are  deprived  of  both  liberty 
and  property,  in  that  they  are  not  subject  to  the  same  general  laws  that  are 
applicable  to  all  other  persons  or  classes  of  persons. 
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The  law  which  deprives  a man  or  a class  of  privileges  which  are  granted 
to  others  or  to  the  community  at  large  is  in  violation  of  the  constitutional 
rights  of  the  persons  affected  by  such  law. 

Frorer  v.  People,  141  111.,  171; 

Off  & Co.  v.  Moorehead,  233  111.,  40. 

The  validity  of  this  Act  in  this  respect,  depends  upon  whether  banks, 
savings  banks,  banking  associations  and  trust  companies  and  such  of  their 
"depositors  as  are  mentioned  in  section  1 of  this  Act,  possess  some  common 
disability,  attribute  or  qualification,  or  occupy  a position  marking  them  as 
proper  objects  for  the  operation  of  special  or  class  legislation. 

Banks,  savings  banks,  banking  associations  and  trust  companies  are,  to 
some  extent,  engaged  in  business  of  a public  character,  and  are,  to  that  ex- 
tent, subject  to  reasonable  regulations  under  the  police  powers,  but  can  it  be 
said  that  this  Act  is  a regulation  under  the  police  power  of  its  business  of 
a public  character,  or  is  it  an  attempt  to  regulate  the  business  of  a common 
debter  by  special  or  class  legislation? 

Owing  to  the  limited  time  I have  had  to  consider  this  bill,  and  in  the 
absence  of  any  decisions  of  the  courts  upon  similar  Acts,  so  far  as  it  ap- 
plies to  deposits  made  after  the  Act  becomes  effective,  I am  not  prepared  to 
say  that  it  is  not  within  the  police  powers  of  the  Legislature  to  impose  such 
regulations,  but,  for  the  reasons  above  pointed  out,  I am  convinced  that  the 
Act  is  in  this  respect,  of  doubtful  validity. 

House  Bill  No.  439  is  herewith  returned. 

Very  respectfully, 

[Signed]  W.  H.  Stead. 

Attorney  General. 

The  objects  sought  to  be  attained  by  this  bill  could  undoubtedly  be 
reached  by  an  enactment  permitting  administration  upon  the  estate  of 
an  absent  person  and  providing  for  the  deposit  of  the  funds  of  the  estate 
in  the  State  treasury  to  be  turned  over  to  the  owner  should  he  reappear 
or  be  found  to  claim  them. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


BUILDING  LAWS— ACT  TO  REVISE— HOUSE  BILL  NO.  654. 

State  of  Illinois,  Executive  Department, 
Springfield,  June*  14,  1909. 

Hon.  James  A.  Rose , Secretary  of  State,  Springfield,  Illinois: 

Sir — I return  herewith  House  Bill  No.  654  without  my  approval  for 
the  reasons  set  forth  in  the  following  opinion  of  the  Attorney  General : 

Springfield,  June  10,  1909. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois. 
Springfield,  Illinois: 

Sir — You  have  transmitted  to  me  House  Bill  No.  654,  the  same  being  a bill 
for  “An  Act  authorizing  the  appointment  of  a commission  to  revise  and  cod- 
ify the  building  laws  of  the  State  of  Illinois,”  with  the  request  that  I fur- 
nish you  an  opinion  upon  its  form  and  constitutionality. 

In  form  the  bill  appears  to  be  unobjectionable. 

It  provides  in  substance,  for  the  appointment  of  a commission  by  the  Gov- 
ernor, to  revise  and  codify  the  building  laws  of  the  State  of  Illinois,  and  pre- 
scribes the  power  and  the  duties  of  the  commission.  As  to  the  appointment 
of  the  comimssion,  the  bill  provides  that  the  members  thereof  shall  be  nine 
in  number, — one  shall  be  appointed  from  the  membership  of  the  Illinois 
'Chapter  of  the  American  Institute  of  Architects;  two  shall  be  appointed 
from  the  Western  Society  of  Engineers;  one  from  the  membership  of  the 
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National  Board  of  Fire  Underwriters;  one  from  the  State  Board  of  Examin- 
ers of  Architects;  one  from  the  Building  Contractors’  Council;  and  two  from 
the  State  at  large. 

I had  occasion  recently  in  an  opinion  rendered  to  your  Excellency,  to  dis- 
cuss the  principles  governing  the  appointment  of  officers.  In  the  opinion 
which  I have  heretofore  transmitted,  I expressed  the  view,  in  substance, 
that  the  power  purported  to  be  given  to  a certain  designated  society  in  a bill 
to  name  a governmental  officer  was  unconstitutional  and  void,  in  that  it  con- 
ferred special  privilege  or  franchise  upon  a corporation  or  association  in  con' 
travention  of  section  22  of  article  IV  of  the  Constitution 

(See  opinion  on  House  Bill  No.  86,  dated  May  20,  1909). 

Upon  a consideration  of  this  bill,  I am  constrained  to  the  view  that  by 
requiring  the  Governor  to  appoint  members  thereof  from  certain  designated 
societies,  the  bill  confers  a special  privilege  or  franchise  upon  such  societies, 
which  is  forbidden  by  the  section  of  the  Constitution  above  referred  to. 

I think  the  principles  announced  in  my  opinion  on  House  Bill  No.  86  would 
govern  as  to  this  bill. 

Section  3 of  this  bill  provides  as  follows: 

“The  commission  shall  be  allowed  their  traveling  and  other  necessary  ex- 
penses, and  it  is  hereby  empowered  to  employ  a secretary,  at  a reasonable 
compensaton  not  to  exceed  $5.00  per  day,  for  each  day  actually  engaged  in  the 
service  of  said  commission  and  such  compensation  together  with  the  neces- 
sary expenses  of  said  commission  shall  be  allowed  and  paid,  on  the  presen- 
tation of  bills,  approved  by  the  Governor,  out  of  funds  in  the  State  Treasury 
not  otherwise  appropriated.” 

Our  Constitution  provides  that: 

“No  money  shall  be  drawn  from  the  treasury  except  in  pursuance  to  an 
appropriation  made  by  law.” 

Section  17,  article.  IV,  Constitution. 

Section  3 of  this  bill  is  in  contravention  to  the  above  constitutional  pro- 
vision. No  appropriation  whatever  is  made  by  section.  3,  and  no  money,  for 
traveling  or  other  expenses,  could  be  drawn  from  the  treasury  pursuant  to 
such  section.. 

The  Supreme  Court  of  Nevada  recently  had  a section  of  an  Act  providing 
for  the  appointment  of  a State  Industrial  and  Publicity  Commission,  before 
it  for  opinion. 

In  the  Act  creating  such  commission  it  was  provided  that: 

“The  members  of  such  commission  shall  be  allowed  necessary  mileage  and 
actual  expenses  of  travel  incurred  in  traveling  upon  the  official  business  of 
the  commission”  when  such  conditions  named  in  the  Act  were  complied  with. 
The  Court  held  that  this  was  not  an  appropriation  of  any  sum  whatever,  and 
that  the  members  could  not  be  paid  from  the  treasury  for  any  of  their  trav- 
eling expenses. 

In  the  course  of  its  opinion  the  Court  say: 

“It  is  not  necessary  to  determine  whether  there  is  any  implication  in  re- 
gard to  a fund  or  moneys  from  which  these  expenses  might  be  paid,  for  the 
fatal  objection  to  their  payment  is  the  fact  that  no  maximum  or  other  amount 
is  specified  in  connection  with  them  at  any  place  in  the  Act.  ( Ingram  v.  Col- 
gan , 106,  Cal.  118)  ( Institute  v.  Henderson,  18  Colo.  105.)  As  all  appropria- 
tions must  be  within  the  legislative  will,  it  is  essential  to  have  the  amount  of 
the  appropriation  or  the  maximum  sum  from  which  the  expenses  could  be 
paid,  stated.  This  legislative  power  cannot  be  delegated  nor  left  to  the  re- 
cipient to  command  from  the  State  treasury  sums  to  any  unlimited  amount 
for  which  he  might  file  claims.” 

State  v.  Eggers,  91  Pac.  819,  (Nev). 
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From  what  is  stated  above,  I am  of  the  opinion  that  House  Bill  No.  654  is 
unconstitutional  in  the  particulars  noted. 

House  Bill  No.  654  is  herewith  returned. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 

Respectfully  submitted, 

[Signed]  'Charles  S.  Deneen, 

Governor . 


CEMETERIES — EXEMPTIONS  FROM  TAXATION— SENATE 

BILL  NO.  512. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  16,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield,  Illinois: 

Sir — I return  herewith  Senate  Bill  No.  512  without  my  approval  for 
the  reasons  set  forth  in  the  following  opinion  of  the  Attorney  General : 

Springfield,  June  5,  1909. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois, 

Springfield,  Illinois: 

Sir — You  have  transmitted  to  me  Senate  Bill  No.  512,  the  same  being  a 
bill  for  “An  Act  to  amend  section  5 of  an  Act  entitled,  ‘An  Act  to  provide 
for  the  organization,  ownership,  management  and  control  of  cemetery  asso- 
ciations,’ approved  May  14,  1903,  and  in  force  July  1,  1903,”  with  the  request 
that  I furnish  you  with  an  opinion  upon  its  form  and  constitutionality. 

I have  examined  the  bill,  and,  in  my  judgment  it  is  unobjectionable  as  to 
form. 

This  bill  amends  the  Act  entitled  as  above,  so  that  section  5 thereof  con- 
fers authority  upon  any  Illinois  corporation  authorized  to  accept  and  admin- 
ister trusts,  to  acquire  and  hold  in  trust  the  title  to  any  family  burial  lot; 
to  receive  by  gift  or  bequest  any  real  or  personal  property,  the  income  from 
which  shall  be  used  for  the  preservation  and  improvement  of  such  burial 
lots.  The  bill  further  provides  that  such  funds  may  be  invested  in  any  safe 
income  bearing  securities,  and  that  such  property,  the  income  from  which  is 
used  for  the  purpose  aforesaid,  shall  be  exempt  from  taxation. 

Our  Constitution  provides  that  “every  person  and  corporation  shall  pay  a 
tax  in  proportion  to  his,  her  or  its  property.”  Section  3 of  article  IX  of  the 
Constitution  grants  to  the  legislature  the  power  of  exempting  from  taxa- 
tion. 

“The  property  of  the  State,  counties  and  other  municipal  corporations, 
both  real  and  personal,  and  such  other  property  as  may  be  used  exclusively 
for  agricultural  and  horticultural  societies  for  school,  religious,  cemetery 
and  charitable  purposes.” 

Regarding  the  construction  of  the  clause  exempting  property  from  taxa- 
tion, Cooley  on  Taxation  (2nd  Ed.  p.  204),  says: 

“Exemption  being  the  exception  to  the  general  rule,  is  not  favored,  and 
every  exemption,  to  be  valid,  must  be  expressed  in  clear  and  unambiguous 
terms,  and,  when  found  to  exist,  the  enactment  by  which  it  is  given  will  not 
be  enlarged  by  construction  but,  on  the  contrary,  will  be  strictly  construed.' 

In  Trustees  of  the  Academy  of  Richmond  Co.  v.  Bohler,  80  Ga.,  159,  the 
Court  distinguished  between  property  used  for  a certain  purpose  and  prop- 
erty the  income  from  which  is  used  for  that  purpose.  The  Court  says: 

“Though  a place  of  religious  worship  or  a charitable  institution  may  be 
exempted,  a fund  raised  or  set  apart  with  which  to  build  either,  does  not  fall 
within  the  exemption.  * * Property  used  to  produce  income  to  be  expended 
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in  charity  is  too  remote  from  the  ultimate  charitable  object  to  be  exempt/' 

It  seems  evident,  that,  in  construing  section  3 of  article  IX  of  our  Consti- 
tution, a distinction  is  to  be  made  between  property  used  for  cemetery  pur- 
poses and  property  the  income  from  which  is  to  be  used  for  such  pur- 
poses. This  section  will  not  sustain  a construction  which  will  permit  the  ex- 
emption of  the  latter. 

Moreover,  it  will  be  seen,  the  entire  amendment  must  be  held  void,  as  in 
contravention  of  section  13  of  article  IV  of  the  Constitution  providing: 

“No  Act  hereafter  passed  shall  embrace  more  than  one  subject,  and  that 
shall  be  embraced  in  the  title.” 

The  Act  sought  to  be  amended  by  this  bill  pertains  now,  as  indicated  by 
the  title,  wholly  to  cemetery  associations,  their  organization,  ownership, 
management  and  control.  The  amendment  adds  to  the  Act  a clause  which, 
has  nothing  to  do  with  cemetery  associations,  but  pertains  to  the  care  of* 
private  burial  lots  by  trust  companies  other  than  such  associations.  The  ef- 
fect of  this  amendment  would  be  to  violate  both  clauses  of  the  part  of  sec- 
tion 13  quoted,  as  the  Act,  as  amended,  would  embrace  two  distinct  subjects, 
only  one  of  which  would  be  embraced  in  the  title. 

In  my  judgment  Senate  Bill  No.  512  is  subject  to  constitutional,  objection. 

Senate  Bill  No.  512  is  herewith  returned. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 

CHARITIES— STATE  AGENT  FOR  VISITATION  OF  CHIL- 
DREN—SENATE  BILL  NO.  463. 

State  of  Illinois,  Executive:  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Rose,  Secretary  of  State , Springfield,  Illinois: 

Sir — I return  herewith  Senate  Bill  No.  463  without  my  approval  for 
the  reasons  set  forth  in  the  following  opinion  of  the  Attorney  General: 

Springfield,  June  15,  1909. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois , 

Springfield,  Illinois: 

Sir — You  have  transmitted  to  me  Senate  Bill  No.  463,  the  same  being  a 
bill  for  “An  Act  to  amend  sections  3 and  4 of  an  Act  entitled  ‘An  Act  to  pro- 
vide for  the  visitation  of  children  placed  in  family  homes,’  approved  May  13, 
1905,  in  force  July  1,  1905,  as  amended  by  Act  approved  May  25,  1907,  in  force 
July  1,  1907,”  with  the  request  that  I furnish  you  an  opinion  upon  its  form 
and  constitutionality. 

In  form  this  bill  is  unobjectionable. 

Section  3 of  this  bill  fixes  a salary  for  the  State  Agent  for  the  visitation 
of  children,  and  then  provides  that  in  addition  to  the  salary  so  fixed,  he  shall 
receive  “his  actual  and  necessary  traveling  expenses  incurred  in  the  per- 
formance of  his  official  duties.” 

In  an  opinion  of  this  date,  on  House  Bill  No.  654,  I had  occasion  to  state 
that  under  an  Act  drawn  as  this  one  is,  no  appropriation  whatever  is  made 
for  traveling  expenses  and  no  money  whatever  can  be  drawn  for  such  ex- 
penses under  this  Act. 

For  a more  detailed  discussion  of  the  principle  involved,  your  Excellency 
is  referred  to  my  opinion  on  House  Bill  No.  654. 

Section  4 of  the  present  Act  is  amended  by  inserting  a provison  that  duties, 
not  now  required,  shall  be  performed  by  the  State  Agent  for  the  visitation  of 
children.  Among  the  new  duties  purported  to  be  imposed  upon  said  State 
Agent  are  the  following: 


12 


“To  inspect  all  home  finding  institutions  where  dependant  and  delinquent 
children  may  be  committed  or  kept  and  pass  upon  the  same  for  charter  and 
certificate;  to  assist  the  local  authorities  in  gathering  evidence  in  cases  of 
abuse  of  dependent  and  delinquent  orphan  children,  and  in  the  prosecution 
of  alleged  offenders.” 

The  title  of  this  Act  is  “An  Act  to  provide  for  the  visitation  of  children 
placed  in  family  homes.”  The  new  duties  cast  upon  the  State  Agent  as 
above  quoted,  have  no  relation  whatever  to  the  subject  matter  mentioned  in 
the  title.  They  are  not  germane  to  it,  nor  are  they  incidental  to  carrying 
out  a scheme  for  visiting  children  who  have  been  placed  in  family  homes. 
To  visit  children  placed  in  family  homes  is  one  thing;  but  to  inspect  home- 
finding instutions  where  dependent  and  delinquent  children  may  be  kept  is 
an  entirely  different  subject  matter,  not  mentioned  or  suggested  by  the  title. 

Assisting  the  local  authorities  in  gathering  evidence  in  cases  of  abuse  of 
dependent  and  delinquent  children  does  aid  or  further  the  legislative  intent 
expressed  in  the  title,  to  visit  children  placed  in  family  homes. 

Under  this  power,  the  State  Agent  could  go  broadcast  throughout  the  State 
and  claim  the  right,  in  his  official  capacity,  to  gather  evidence  on  almost  any 
conceivable  subject.  Such  a power  is  neither  contemplated  nor  warranted 
by  the  title  of  this  Act. 

The  provisions  under  consideration  are  violative  of  that  provision  of  the 
Constitution,  which  states  that: 

“No  Act  hereafter  passed  shall  embrace  more  than  one  subject  and  that 
shall  be  expressed  in  the  title.” 

Section  13,  article  IV,  Constitution. 

For  the  reasons  above  stated,  I am  of  the  opinion  that  the  amendatory  pro- 
visions of  this  bill  are  unconstitutional  and  void. 

Senate  Bill  No.  463  is  herewith  returned. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


CHIROPODY— ACT  TO  REGULATE — HOUSE  BILL  NO.  86. 

State  of  Illinois,  Executive  Department, 
Springfield,  Illinois,  May  25,  1909. 

To  the  Honorable , the  House  of  Representatives : 

I return  herewith,  without  my  approval,  House  Bill  No.  86,  the  same 
being  a bill  for  “An  Act  to  regulate  the  practice  of  chironody  in  the 
State  of  Illinois,”  for  the  reasons  set  forth  in  the  opinion  of  the  At- 
torney General,  copy  of  which  is  hereto  attached  and  made  a part  hereof. 

Notwithstanding  that  the  opinion  of  the  Attorney  General  holds  that  ’ 
the  bill  is  unconstitutional  only  in  so  far  as  it  vests  the  power  of  ap- 
pointment in  the  Chiropodist  Society  of  Illinois,  I nevertheless  veto  the 
bill  as  a whole  for  the  reason  that  it  was  manifestly  not  the  intention 
of  the  General  Assembly  to  confer  upon  the  Governor  the  unqualified 
power  of  appointment  of  a State  Board  of  Chiropodists  but  only  under 
the  limitations  in  the  bill  prescribed,  and  because  intention  of  the  Gen- 
eral Assembly  cannot  be  completely  carried  out,  for  the  reasons  stated  in 
the  opinion  of  the  Attorney  General. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 
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[Copy.] 

Springfield,  May  20,  1909. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois, 
Springfield,  Illinois: 

Sir — You  have  transmitted  to  me  House  Bill  No.  86,  the  same  being  a bill 
for  “An  Act  to  regulate  the  practice  of  chiropody  in  the  State  of  Illinois,” 
and  request  an  opinion  as  to  its  form  and  constitutionality. 

In  form  the  bill  is  unobjectionable. 

The  bill  makes  it  unlawful  for  any  person  to  practice  chiropody  in  the 
State  of  Illinois  without  a license  to  be  issued  by  a board  of  examiners 
known  as  the  Illinois  State  Board  of  Chiropody. 

The  bill  makes  provision  for  the  licensing  of  persons  who  have  practiced 
chiropody  for  a stated  time  prior  to  the  passage  of  the  Act  and  makes 
provision  for  the  examination  of  persons  intending  to  practice  chiropody. 

The  bill  further  contains  administrative  features  usual  to  the  creation 
of  a board  of  this  nature  and  provides  certain  penalties  for  the  violation 
of  the  provisions  of  the  Act. 

The  bill  provides  that  the  Illinois  State  Board  of  Chiropody  consists  of 
four  members.  As  to  the  appointment  of  the  members  of  the  board,  the' 
bill  provides: 

“The  members  of  said  board  shall  be  appointed  by  the  Governor,  recom- 
mended by  the  Chiropodists’  Society  of  Illinois.”  (Section  2.) 

As  to  filling  vacancies  in  the  membership  of  said  board,  the  bill  pro- 
vides: 

“In  case  of  a vacancy  occurring  on  said  board,  such  vacancy  shall  be 
filled  by  the  Governor,  recommended  by  the  Chiropodists’  Society  of  Illi- 
nois.” (Section  2.) 

The  plain  and  obvious  meaning  of  these  provisions  is  that  the  persons 
recommended  by  the  Chiropodists’  Society  of  Illinois  shall  be  appointed 
members  of  the  Illinois  State  Board  of  Chiropody.  It  is  plainly  the  intent 
of  these  provisions  that  the  Chiropodists’  Society  of  Illinois  shall  determine 
who  are  proper  persons  to  be  appointed  to  membership  on  said  Illinois 
State  Board  of  Chiropody,  and  that  the  Governor  shall  appoint  the  persons 
so  recommended.  Should  this  bill  become  a law,  and  should  the  Governor 
appoint  to  membership  on  said  Illinois  State  Board  of  Chiropody  persons  not 
recommended  by  the  Chiropodists’  Society  of  Illinois,  the  Governor  might 
be  justly  charged  with  a violation  of  the  law,  and  the  persons  appointed  by 
him  might  be  removed  by  a proceeding  in  the  nature  of  quo  warranto,  as- 
suming, of  course,  that  the  Act,  in  all  its  parts,  is  constitutional. 

State  v.  Washburn,  167  Mo.,  680. 

But,  in  the  view  I take  of  the  bill,  it  is,  in  some  respects,  without  consti- 
tutional validity.  The  members  of  the  Illinois  State  Board  of  Chiropody, 
should  this  bill  become  a law,  would  be  officers  of  the  State.  It  is  ele- 
mentary that  the  power  to  create  an  office  and  to  designate  its  functions 
and  to  fill  the  office  rests  in  the  government  or  some  governmental  agency. 

Dasher  v.  People,  183  111.,  226; 

Rouse  v.  Thompson,  228  111.,  522; 

State  v.  Washburn,  167  Mo.,  680. 

The  power  of  appointment  to  office  cannot  be  delegated  to  any  private 
corporation,  association  or  individual,  and  this,  by  reason  of  the  provisions 
of  section  22  of  article  IV  of  the  Constitution  of  Illinois,  which,  in  part, 
is  as  follows: 

“The  General  Assembly  shall  not  pass  local  or  special  laws  in  any  of  the 
following  enumerated  cases,  that  is  to  say,  for  * * * Granting  to  any 
corporation,  association  or  individual  any  special  or  exclusive  privilege, 
immunity  or  franchise  whatever.” 

The  delegation  of  the  power  of  appointment  to  an  office  to  a private 
corporation  or  association  is  a special  Act  conferring  upon  said  private 
corporation  or  association  a franchise,  as  was  decided  in  the  case  of 
Lasher  v.  People,  supra. 
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In  the  Lasher  case,  a board  of  inspectors  to  regulate  the  shipping,  con- 
signment and  sale  of  produce,  fruits,  vegetables,  and  other  property,  was 
created, — the  said  board  to  be  appointed  from  and  by  the  membership  of 
five  private  corporations  and  associations  named  in  the  Act. 

The  court  held  that  the  Act  was  special,  conferring  upon  said  corpora- 
tions named,  a franchise  in  contravention  of  the  constitutional  provision 
above  quoted. 

Are  the  provisions  of  this  bill,  so  far  as  they  relate  to  the  appointment  of 
the  members  of  the  Illinois  State  Board  of  Chiropody  distinguishable,  in 
principle,  from  the  Act  condemned  by  the  court  in  the  Lasher,  case,  supra ? 
In  order  to  determine  this  question,  it  is  necessary  to  consider,  briefly,  the 
essential  attributes  of  the  power  of  appointment  to  an  office.  The  power 
of  appointment  to  office  is  not  a ministerial  function.  It  is  more  than  a 
mere  formality.  It  implies  more  than  the  mere  manual  execution  and 
delivery  of  a commission.  The  officer,  or  governmental  agency,  exercising 
the  appointing  power,  is  not,  and  cannot  be  made,  a mere  automaton. 

The  distinguishing  characteristics,  the  essence,  of  an  appointment,  is  the 
choice  of  a person  to  fill  an  office. 

19  A.  & Eng.  Enc.  L.,  p.  423  (1st  Ed.) ; 

Johnston  v.  Wilson,  2 N.  H.,  202; 

Hoke  v.  Field,  10  Bush  (Ky.),  144; 

People  v.  Fitzsimmons,  68  N.  Y.,  514; 

Taylor  v.  Kercheval,  82  Fed.  Rep.,  497. 

The  choice  of  a person  to  fill  an  office  denotes  the  exercise  of  judgment 
and  discretion  on  the  part  of  the  officer,  or  other  governmental  agency,  mak- 
ing the  appointment.  The  essential  elements  of  an  appointment  to  office 
are  well  described  in  the  case  of  People  v.  Mosher,  61  N.  Y.,  Supp.,  452,  as 
follows: 

“The  power  of  appointment  implies  a discretion  in  the  appointing  power, 
as  to  whom  he  shall  appoint,  and  embraces,  not  only  perfect  liberty  as  to 
the  person  to  be  appointed,  but  the  duty  of  personally  investigating  the 
character  and  qualifications  of  the  proposed  appointee,  as  to  his  fitness  to 
discharge  the  services  required  of  him.  * * * The  power  of  appoint- 

ment contemplates  the  exercise  of  judgment  and  discretion,  in  the  appoint- 
ing power  as  to  whom  he  shall  appoint,  and  responsibility  for  the  person 
so  selected;  and  to  secure  this  it  must  be  the  independent,  untrammeled 
act  of  the  appointing  officer  * * * choice  or  selection  means  the  power 

to  determine  between  two  or  more.  No  choice  or  selection  can  be  made 
when  there  is  no  alternative.” 

Applying  these  principles  to  the  bill  under  consideration,  what  is  the 
result?  In  whom  does  the  power  of  appointment  rest?  Who  possesses 
all  of  the  essential  characteristics  of  the  power  of  appointment— the  Gover- 
nor or  the  Chiropodists’  Society  of  Illinois?  Who  exercises  the  power  of 
selection  and  designates  the  person  to  fill  the  office? 

Under  the  plain  and  unmistakable  provisions  of  the  bill,  it  is  not  the 
Governor — a governmental  agent — but  it  is  the  Chiropodists’  Society  of 
Illinois — whether  a private  corporate  body  or  a voluntary  association,  I am 
not  advised.  The  Chiropodists’  Society  of  Illinois  possesses  all  of  the 
elements  entering  into  an  appointment.  The  right  of  selection,  the  forma- 
tion of  judgment,  and  the  exercise  of  discretion,  are  all  vested  in  the 
Chiropodists’  Society  of  Illinois.  The  Governor  is  made  a ministerial  offi- 
cer to  register  the  will  of  the  Illinois  Chiropodists’  Society,  and  to  execute 
and  deliver  commissions  to  the  persons  chosen,  selected  and  designated  by 
said  Society  as  members  of  the  Illinois  State  Board  of  Chiropody.  He  pos- 
sesses under  this  bill  none  of  the  substantial  elements  of  the  power  of  ap- 
pointment. All  discretion,  as  to  whom  shall  be  appointed,  as  to  the  fitness 
and  qualifications  of  the  appointee,  is  taken  away  from  him.  The  power  to 
choose,  designate,  and  select, — the  essential  and  characteristic  attributes 
of  the  power  of  appointment — the  membership  of  the  Illinois  State  Board  of 
Chiropody  is  absolutely  vested  in  the  Chiropodists’  Society  of  Illinois. 
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The  form  of  the  bill  does  not,  in  so  many  words,  vest  the  power  of  ap- 
pointment in  said  Society,  but,  in  substance,  it  amounts  to  the  power  to 
appoint.  The  form  in  which  it  is  expressed  is  immaterial:  Courts  regard 

the  substance  of  legislation  and  not  the  form  in  which  it  is  moulded.  From 
what  is  here  stated,  I am  led  to  the  conclusion  that  there  is  no  difference 
in  principle  between  the  Act  before  the  court  in  the  Lasher  case,  supra, 
and  the  bill  under  consideration. 

This  view  is  reinforced  by  the  holding  of  the  Supreme  Court  of  the  State 
of  Missouri,  in  the  case  of  the  State  v.  Washburn,  167  Mo.,  680.  In  that  case 
the  court  had  before  it  a statute  of  the  State  of  Missouri  which  required 
that  one  of  the  three  election  commissioners  for  a certain  city  “should  be 
chosen  from  three  eligible  citizens  named  by  the  city  central  committee 
of  the  leading  party  politically  opposed  to  that  to  which  the  other  two  com- 
missioners belonged.” 

The  proceeding  was  in  the  nature  of  a quo  warranto  to  test  the  right  of 
the  minority  member  to  hold  the  office  of  election  commissioner.  It  ap- 
peared that  the  Governor  disregarded  the  recommendation  of  the  city  cen- 
tral committee  and  appointed  a person  election  commissioner  who  was  not 
named  or  recommended  by  the  city  central  committee  of  the  party  politically 
opposed  to  that  to  which  the  other  two  members  belonged.  The  court  held 
that  the  appointment  so  made  by  the  Governor  was  not  illegal,  and  held 
that  part  of  the  Act  giving  the  city  central  committee  the-  power  to  name 
and  designate  three  eligible  citizens  for  membership  on  the  board  of  elec- 
tion commissioners  to  be  unconstitutional,  as  infringing  a constitutional 
provision  of  the  State  of  Missouri,  which  provides  that: 

“The  General  Assembly  shall  not  pass  any  local  or  special  law  granting 
to  any  corporation,  association  or  individual,  any  special  or  exclusive  right, 
privilege  or  immunity.” 

In  discussing  the  Act,  the  Court  say: 

“Although  the  power  here  attempted  to  be  conferred  is  not  literally  the 
power  of  appointment,  yet  its  effect  is  the  same,  it  leads  to  the  appoint- 
ment, and  if  the  Legislature  has  the  authority  to  confer  the  power  to  nom- 
inate, in  the  manner  indicated,  it  has  the  authority  to  confer  the  power  to 
appoint  without  the  circumlocution,  which  is  merely  formal.  If  the  Gov- 
ernor may  be  compelled  to  select  one  of  three,  he  may  be  limited  in  his 
preference  to  one  of  two,  and,  either  in  form  or  skillful  practice,  there  might 
be  no  choice  left  to  the  Governor  at  all.  We  must  consider  the  statute,  there- 
fore, as  conferring  on  the  partisan  committee  the  power  to  name  the  officer, 
for  such  is  the  effect.” 

Under  the  holding  of  the  Supreme  Court  of  Illinois  in  the  Lasher  case, 
supra,  and  under  the  principles  announced  by  the  Supreme  Court,  of  the 
State  of  Missouri  in  the  Washburn  case,  supra,  I am  constrained  to  the  view 
that  this  bill,  with  respect  to  the  appointment  of  the  members  of  the  Illi- 
nois State  Board  of  Chiropody,  by  the  Chiropodists’  Society  of  Illinois,  is 
void  and  ineffective,  for  the  reason  that  it  confers  upon  said  Society  a 
special  or  exclusive  franchise  or  privilege,  in  contravention  of  the  section  of 
the  Constitution  hereinbefore  quoted. 

In  my  judgment,  however,  it  does  not  follow  that,  because  the  provision 
relative  to  the  recommendation  by  the  Chiropodists’  Society  of  Illinois  is 
invalid,  the  whole  Act  must  fall. 

“It  is  a general  rule,  and  one  founded  in  good  sense,  that  if  one  part  of 
a statute  be  unconstitutional,  but  it  stands  so  independently  by  itself  that 
it  may  be  rejected,  and  yet  leave  that  which  remains  so  complete  in  itself 
as  to  be  fully  capable  of  execution,  then  the  Act  should  be  construed  the 
same  as  if  the  void  part  had  never  been  inserted.” 

Myers  v.  People,  67  111.,  503. 

Quoting  from  Cooley  on  Constitutional  Limitations,  page  178,  the  court, 
in  the  case  of  People  v.  Knopf,  183  111.,  410,  say: 
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“The  constitutional  and  unconstitutional  provisions  may  even  be  con- 
tained in  the  same  section  and  yet  be  perfectly  distinct  and  separable,  so 
that  the  first  may  stand  though  the  last  fall.  * * * If,  when  the  un- 
constitutional portion  is  stricken  out,  that  which  remains  is  complete  in  it- 
self and  capable  of  being  executed  wholly  independent  of  that  which  was 
rejected,  it  must  be  sustained.” 

In  Lewis’  Suth.  Stat.  Const.,  section  296,  the  rule  is  stated  to  be  that 

“The  court  is  not  warranted  in  declaring  the  whole  statute  void,  unless, 
all  the  provisions  are  connected  in  subject  matter,  depend  on  each  other, 
were  designed  to  operate  for  the  same  purpose,  or  are  otherwise  so  depend- 
ent in  meaning  that  it  cannot  be  presumed  that  the  Legislature  would  have 
passed  one  without  the  other.” 

I am  of  the  opinion  that  the  provision  relative  to  the  recommendation  by 
the  Chiropodists’  Society  of  Illinois  is  an  independent  provision,  which  may 
be  stricken  out  without  invalidating  other  portions  of  the  bill. 

The  court  in  the  Washburn  case,  supra,  held  that,  although  the  provi- 
sion relative  to  the  naming  of  the  minority  member  on  the  board  of  election 
commissioners  was  unconstitutional,  yet  such  unconstitutional  part  did  not 
affect  the  remaining  valid  portions  of  the  Act.  Upon  this  point,  the  court 
say: 

“The  point  is  advanced  that  if  the  Act  of  1899  is  unconstitutional  in  the 
particular  named,  the  whole  Act  is  void  and  the  incumbent  has  no  title  to 
the  office.  The  power  attempted  to  be  conferred  on  the  partisan  committee 
is  not  an  essential  element  in  the  whole  Act.  Where  the  part  of  an  Act 
that  is  unconstitutional  dos  not  enter  into  the  life  of  the  Act  itself,  and  is 
not  essential  to  its  being,  it  may  be  disregarded  and  the  rest  remain  in 
force;  that  is  this  case.” 

I conclude,  therefore,  that  this  bill  is  unconstitutional  in  so  far,  and  only 
in  so  far,  as  it  vests  the  power  of  appointment  in  the  Chiropodists’ 
Society  of  Illinois. 

House  Bill  No.  86  is  herewith  returned, 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 


AET  COMMISSIONS— TO  AMEND  ACT— SENATE  BILL  NO.  414. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Hose,  Secretary  of  State , Springfield , Illinois: 

Sir — I return  herewith  without  my  approval,  Senate  Bill  414,  for 
the  reasons  set  forth  in  the  following  opinion  of  the  Attornev  General : 

June  12,  1909. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois, 
Springfield,  Illinois: 

Sir — You  have  transmitted  to  me  Senate  Bill  No.  414,  the  same  being  a bill 
for  “An  Act  to  amend  sections  2,  3 and  6 of  an  Act  entitled,  ‘An  Act  to  pro- 
vide for  the  creation  of  Art  Comimssions  in  cities  and  to  define  their  powers,' 
approved  April  24,  1899,  in  force  July  1,  1899,”  with  the  request  that  I fur- 
nish you  an  opinion  upon  its  form  and  constitutionality. 

In  form,  this  bill  is  unobjectionable. 

This  bill  is  an  amendment  to  certain  sections  of  the  Act  referred  to  in  the 
title. 

Section  2 of  this  bill  provides  for  the  appointment  of  the  art  commission. 
Aside  from  the  mayor,  the  commission  shall  consist  of  the  president  or  chief 
officer  of  the  principal  art  institute  or  similar  incorporated  organization,  and 
six  residents  of  tfoe  city,  to  be  approved  by  the  mayor,  “one  of  said  six  mem- 
bers shall  be  a painter,  one  a sculptor,  and  one  an  architect;  and  one  of  the 
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three  other  members,  none  shall  be  a painter,  sculptor  or  architect,  or  mem- 
ber of  any  other  profession  in  the  fine  arts.  All  of  the  six  last  mentioned 
shall  be  appointed  by  the  mayor  from  a list  of  not  less  than  three  times  the 
number  to  be  appointed,  proposed  by  the  principal  art  institute  or  similar 
incorporated  organization,  if  there  be  any  in  such  city.  If  there  shall  not  be 
such  organization  in  the  city,  then  the  mayor  shall  appoint  without  such 
nomination. 

The  language  of  this  section  would  seem  to  make  it  mandatory  upon  the 
mayor  to  appoint  a part  of  the  membership  of  said  commission  from  a list 
of  persons  recommended  by  the  various  incorporated  bodies  referred  to  in 
the  bill,  thus  removing  the  power  of  discretion  on  the  part  of  the  mayor  and 
making  the  appointment,  so  far  as  he  is  concerned,  purely  ministerial. 

I had  occasion,  in  an  opinion  on  House  Bill  No.  86,  dated  May  20,  1909,  to 
discuss  the  principles  suggested'  by  the  bill  under  consideration. 

From  the  authorities  cited  and  discussed  in  such  opion,  I arrived  at  the 
conclusion  that  by  authorizing  a specifically  named  society  to  recommend 
and  makng  it  obligatory  upon  the  governor  to  appoint  the  persons  thus  rec- 
ommended, conferred  upon  such  society  a special  privilege  in  contravention 
of  section  22  of  article  IV  of  the  Constitution.  The  principles  announced  in 
my  opinion  on  House  Bill  No.  86  are  in  my  judgement  applicable  to  this  bill. 

I therefore  adopt  my  opinion  on  House  Bill  No.  86  as  applicable  to  the  bill 
here  under  consideration. 

Senate  Bill  No.  414  is  herewith  returned. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


DISSOLUTION  OP  ORGANIZATION— HOUSE  BILL  NO.  186. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  16,  1909. 

TIon.  James  A.  Rose , Secretary  of  State,.  Springfield,  Illinois: 

Sir — I return  herewith  House  Bill  No.  186,  without  my  annroval  for 
the  reasons  set  forth  in  the  following  opinion  of  the  Attorney  General: 

Springfield,  June  12,  1909. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois , 

Springfield,  Illinois: 

Sir — You  have  transmitted  to  me  House  Bill  No.  186,  the  same  being  a 
bill  for  “An  Act  to  provide  for  the  dissolution  of  towns,  cities  and  villages 
organized  under  the  laws  of  Illinois,”  with  the  request  that  I furnish  you  an 
opinion  upon  its  form  and  constitutionality. 

In  form  the  bill  is  unobjectionable. 

It  purports  to  be  an  Act  to  provide  for  the  dissolution  of  towns,  cities  and 
villages  organized  under  the  laws  of  this  State.  It  is  evident,  from  reading 
the  bill,  that  a portion  of  what  was  intended  to  be  incorporated  therein  has 
been  omitted.  It  falls  short  of  its  manifest  object.  Whatever  may  have  been 
the  intent  of  the  legislature,  the  bill  fails  to  provide  for  the  dissolution  of 
such  corporations  in  any  way. 

The  Act  provides  that  such  municipalities  “may  be  dissolved  in  manner 
following  that  by  a petition  signed  by  a majority  of  the  legal  voters  of  such 
city  or  village  and  presented  to  such  city  council  or  village  board  of  trustees 
at  their  regular  meeting,  petitioning  such  city  council  or  village  board  of 
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trustees  to  discontinue  such  city  or  village  as  a corporation;  and  shall  with- 
in thirty  days  therefrom  declare  and  cause  the  clerk  to  record  that  such  city 
or  village  corporation  is  abandoned,”  and  that  a copy  of  such  proceedings 
shall  be  filed  in  the  office  of  the  circuit  clerk,  and  also  in  the  office  of  the 
county  clerk  of  the  county  in  which  such  city  or  village  is  located,  but  no- 
where in  the  Act  is  it  provided  what  proceedings  shall  be  had  to  effect  the 
dissolution  of  such  corporation,  except  the  filing  of  the  petition  signed  by  a 
majority  of  the  legal  voters  residing  in  such  city  or  village. 

No  power  is  given  the  city  council  or  village  board  of  trustees  to  take  any 
action  on  such  petition  or  to  declare  such  corporation  dissolved, — a power 
which  such  city  council  or  board  of  trustees  does  not  possess  unless  expressly 
conferred  upon  them  by  legislative  enactment. 

As  to  the  validity  of  this  Act,  I will  say  that  by  a subsequent  provision  it 
is  provided  that  in  case  such  city  or  village  has  outstanding  indebtendness, 
that  “said  corporation  shall  be  taxed  from  year  to  year  and  collected  by  the 
township  collector,”  and  that  such  tax  shall  be  turned  over  to  the  county 
treasurer  to  be  by  him  paid  on  such  indebtedness. 

One  of  the  prerequisites  to  the  right  to  demand  and  collect  taxes  from  a 
property  owner  is  a valid  levy  of  such  tax,  made  by  authority  of  law.  You 
will  observe  that  while  the  bill  provides  for  the  collection  “from  year  to 
year”  after  such  corporation  is  dissolved,  of  certain  taxes,  there  is  no  pro- 
vision for  a valid  levy  or  extension  of  such  tax  against  the  property  on 
which  it  is  sought  to  be  charged. 

I am  of  the  opinion  that  the  form  of  this  bill  is  so  defective  that  its  pro- 
visions could  not  be  enforced,  if  otherwise  unobjectionable,  and  I am  of  the 
further  opinion  that  the  provision  for  taxation  without  giving  some  person 
or  body  the  authority  to  levy  such  tax,  renders  the  Act  invalid,  if  it  was  un- 
objectionable in  form. 

House  Bill  No.  186  is  herewith  returned. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


LEGALIZING  ELECTIONS— HOUSE  BILL  NO.  474. 

State  of  Illinois,  Executive  Department, 
< Springfield,  June  12,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield,  Illinois: 

Sir — I return  herewith  without  my  approval,  House  Bill  No.  474. 
The  subject  matter  of  this  bill  is  a duplication  of  that  of  House  Bill 
No.  732,  which  was  approved  by  me  on  June  9,  1909,  the  two  bills  on  the 
same  subject  having  evidently  been  passed  through  inadvertence. 

I withhold  my  approval  of  this  bill,  therefore,  in  order  to  avoid  the 
encumbering  of  the  statute  books  with  an  unnecessary  measure. 

Respectfully  submitted, 

[Signed]  'Charles  S.  Deneen, 

Governor. 
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SCHOOLS  FOR  CRIPPLES  AND  DEFECTIVES— HOUSE  BILL 

NO.  239. 

State  or  Illinois,  Executive  Department, 
Springfield,  Illinois,  June  16,  1909. 
Hon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

Sir — I return  herewith  without  my  approval,  House  Bill  No.  239 : 

This  Act  authorizes  boards  of  education  in  cities  having  a ■nopulation 
exceeding  ten  thousand  inhabitants  to  establish  and  maintain  schools 
for  deaf,  dumb,  crippled,  blind,  truant,  sub-normal,  convalescent  and  in- 
cipient invalid  children.  The  Act  provides  that  an  amount  equal  to  the 
cost  of  educating  the  same  number  of  children  in  normal  condition  shall 
be  paid  by  the  Board  of  Education  toward  the  cost  of  instruction  of  such 
children. 

For  the  payment  of  the  excess  of  the  maintenance  of  schools  for  such 
children,  provided  for  under  the  Act,  this  Act  attempts  to  appropriate 
money  to  be  paid  out  of  the  State  treasury  but  fails  to  do  so  because  it 
fixes  no  maximum  limit  to  the  amount  so  appropriated. 

Section  17  of  article  IV  of  the  Constitution  provides  that  “no  money 
shall  be  drawn  from  the  treasury  except  in  pursuance  of  the  annropria- 
tion  made  by  law,  and  on  the  presentation  of  a -warrant  issued  by  the 
Auditor  thereon.” 

Under  House  Bill  No.  239,  no  limit  is  fixed  to  the  amount  appro- 
priated from  the  State  treasurv  and  under  its  provisions  no  amount  what- 
soever could  be  collected  therefrom. 

For  the  above  reasons,  I withhold  my  approval  from  House  Bill  No. 
239. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


SCHOOLS  FOR  DELINQUENT  CHILDREN— HOUSE  BILL  NO. 

237. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  16,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

Sir — I return  herewith  without  my  approval,  House  Bill  No.  237. 

This  Act  authorizes  boards  of  education  in  cities  having  a population 
exceeding  ten  thousand  inhabitants  to  establish  and  maintain  schools 
for  dependent,  neglected  and  delinquent  children.  The  Act  provides 
that  an  amount  equal  to  the  cost  of  educating  the  same  number  of  chil- 
dren in  normal  condition  shall  be  paid  by  the  Board  of  Education  to- 
ward the  cost  of  instruction  of  such  dependent,  neglected  and  delinquent 
children. 

For  the  payment  of  the  excess  of  the  maintenance  of  schools  for  de- 
pendent, neglected  and  delinquent  children,  provided  for  under  the 
Act,  this  Act  attempts  to  appropriate  money  to  be  paid  out  of  the  State 
treasury,  but  fails  to  do  so  because  it  fixes  no  maximum  limit  to  the 
amount  so  appropriated. 
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Section  17  of  article  IV  of  the  Constitution  provides  that  “no  money 
shall  be  drawn  from  the  treasury  except  in  pursuance  of  the  appropri- 
ation made  by  law,  and  on  the  presentation  of  a warrant  issued  by  the 
Auditor  thereon.” 

Under  House  Bill  No.  237,  no  limit  is  fixed  to  the  amount  appropri- 
ated from  the  State  treasury  and  under  its  provisions  no  amount  whatso- 
ever could  be  collected  therefrom. 

Bor  the  above  reasons,  I withhold  my  approval  from  House  Bill  Ho. 
237. 

• Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


SPECIAL  ASSESSMENTS  FOR  PUBLIC  IMPROVEMENTS— 
SENATE  BILL  NO.  242. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

Sir — I return  herewith  without  my  approval,  Senate  Bill  No.  242  for 
the  reasons  set  forth  in  the  following  opinion  from  the  Attorney  General : 

June  10,  1909. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois , 

Springfield,  Illinois: 

Sir — You  have  transmitted  to  me  Senate  Bill  No.  242,  the  same  being  a 
bill  for  “An  Act  to  amend  sections  1,  2,  3,  4,  5,  6 and  10  of  an  Act  entitled, 
‘An  Act  to  authorize  cities  of  100,000  population  and  under  to  construct  out- 
let sewers,  reservoirs,  pumping  works  and  machinery,  and  maintain  and 
keep  in  repair  the  same,  the  cost  thereof  to  be  defrayed  by  special  assess- 
ment or  special  taxation,  and  if  the  assessment  is  paid  in  installments,  to 
issue  bonds  to  anticipate  the  deferred  installments,’  approved  April  24,  1899, 
in  force  July  1,  1899,  as  amended  by  Act  approved  June  14,  1897,  in  force 
July  1,  1897,”  with  the  request  that  I furnish  you  an  opinion  upon  its  form 
and  constitutionality. 

In  form  the  bill  is  unobjectionable.  It  is,  however,  in  my  judgment,  sub- 
ject to  constitutional  objection. 

By  its  title,  it  proposes  to  amend  certain  sections  of  an  Act  to  authorize 
cities  to  construct  outlet  sewers.  The  sections,  as  amended,  extend  the  pro- 
visions of  the  Act  to  villages  and  incorporated  towns. 

There  is  no  mention  in  the  title  that  is  provisions  shall  be  extended  to 
villages  and  incorporated  towns,  and,  hence,  the  amendatory  bill  offends 
against  that  portion  of  section  13  of  article  IV  of  the  Constitution,  which 
provides: 

“No  Act  hereafter  passed  shall  embrace  more  than  one  subject,  and  that 
subject  shall  be  expressed  in  the  title.” 

That  the  provisions  of  the  bill  shall  extend  to  villages  and  incorporated 
towns  is  nowhere  expressed  in  the  title. 

I am  of  the  opinion,  therefore,  that  the  provisions  inserted  by  the  amend- 
atory Act  are  unconstitutional. 

Senate  Bill  No.  242  is  herewith  returned. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 
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CORPORATION'S— GENERAL  REVISION  OF  LAW— SENATE 

BILL  NO.  286. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  11,  1909. 

Hon.  James  A.  Bose , Secretary  of  State , Springfield,  Illinois: 

Sir — I return  herewith  Senate  Bill  No.  286,  without  my  approval. 

Section  31  of  this  bill  is  as  follows : 

“Section  31.  Every  corporation  included  within  the  scope  of  this  Act  may 
invest  in,  purchase,  own,  exercise  all  the  rights,  powers  and  privileges  inci- 
dint  to  such  ownership,  sell  and  otherwise  dispose  of  the  shares  of  stock  of 
any  other  corporation  or  corporations  engaged  in  the  manufacture,  use  or 
sale  of  property  or  in  the  construction  or  operation  of  woks,  necessary  or  in- 
cidental to  the  business  or  investment  of  such  owning  company;  or  organiz- 
ed for  the  purpose  of  extending  the  business  of  such  owning  or  holding  com- 
pany: Provided,  however,  That  no  corporation,  except  as  otherwise  provided 
by  law,  and  also  except  such  corporations  as  are  organized  under  their  char- 
ters as  investment  companies,  shall  own  for  investment  purposes  only,  the 
stock  of  any  other  corporation;  and  Provided,  also,  That  no  such  corporation 
shall  have  the  power  to  own  or  control  the  stock  of  any  other  corporation 
or  corporations  for  the  purpse  of  regulating  or  controlling  the  price  of,  or 
for  the  purpose  of  limiting  the  quantity  of,  or  for  the  purpose  of  establishing 
a monopoly  in  any  article,  commodity  or  merchandise,  manufactured,  mined, 
produced  or  sold  in  this  State.” 

This  section  reverses  the  public  policy  of  the  State  which  has  ob- 
tained since  1872,  and  in  my  judgment  does  not  provide  proper  safe- 
guards or  define  the  proper  limitations  to  the  power  of  corporations  to 
own  stock  in  other  corporations.  It  confers  larger  powers  upon  corpor- 
ations in  this  direction  than  are  granted  to  them  by  any  other  great 
commercial  state  in  the  United  States,  so  far  as  I have  been  able  to  as- 
certain during  the  time  which  I have  had  for  the  consideration  of  the 
measure. 

This  bill  works  a complete  revision  of  the  corporation  law  of  Illinois 
Telating  to  corporations  for  pecuniary  profit  and  I am  convinced  from 
dhe  provisions  of  section  31  above  set  forth  that  it  has  not  received  the 
thorough  consideration  which  a measure  of  so  radical  a character  re- 
quires. 

Whilst  I believe  that  the  corporation  laws  of  the  State  should  be  thor- 
oughly revised,  I believe  that  the  work  should  be  done  by  a commission 
which  could  give  the  time  necessary  to  an  exhaustive  consideration  of  the 
.subject  matter  and  report  its  findings  to  the  General  Assembly. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 
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CORPORATIONS— PROPERTY  OF  EXTINCT  CHURCHES— 
SENATE  BILL  NO.  479. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

Sir — I return  herewith  without  my  approval,  Senate  Bill  479,  for 
the  reasons  set  forth  in  the  opinion  of  the  Attorney  General,  a copy  of 
which  is  hereto  attached. 

Respectfully  submitted, 

1 [Signed]  Charles  S.  Deneen, 

Governor. 


State  of  Illinois,  Department  of  Justice, 
Springfield,  June  11,  1909. 

Senate  Bill  No.  479. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois, 
Springfield,  Illinois: 

Sir — You  have  transmitted  to  me  Senate  Bill  No.  479,  the  same  being  a 
bill  for  “An  Act  concerning  the  property  of  extinct  churches,  parishes,  and 
religious  societies,”  with  the  request  that  I furnish  you  an  opinion  upon  its 
form  and  constitutionality. 

I have  examined  said  bill,  and,  in  my  judgment,  it  is  unobjectionable 
as  to  form. 

Section  1 of  this  bill  provides  that  if  any  church,  parish  or  religious 
society  fails  for  two  successive  years  to  maintain  regular  religious  services, 
as  often  as  once  a month,  for  nine  months  in  a year,  or  has  had  for  two 
years  less  than  thirteen  resident  attending  members  paying  annual  pew 
rent  or  making  annual  contributions  toward  its  support,  such  church,  parish 
or  religious  society  shall  he  deemed  extinct;  and  further  provides  that  the 
incorporated  presbytery,  synod,  convention,  or  other  governing  body,  with 
which  it  is  affiliated,  or  which  has  ecclesiastical  jurisdiction  over  it,  may 
take  possession  of  the  temporalities  and  real  and  personal  property  belong- 
ing to  it,  and  manage,  rent,  lease,  sell,  convey,  invest,  or  otherwise  dispose 
of  the  same,  for  the  benefit  of  the  governing  body.  It  is  also  provided  that 
the  surviving  trustees  of  such  extinct  church,  parish,  or  religious  society, 
may  convey  the  real  property  belonging  to  such  church,  parish,  or  religious 
society,  to  the  governing  body,  without  consideration. 

By  the  second  section,  it  is  provided  that  if  the  surviving  trustee  or 
trustees  of  any  extinct  church,  parish  or  religious  society,  neglect  or  re- 
fuse to  convey  its  property  to  the  incorporated  governing  body,  or,  if  there 
be  no  surviving  trustee,  a petition  may  be  filed  in  the  circuit  court,  and 
upon  proof  that  such  church,  parish,  or  religious  society,  has  become  ex- 
tinct, under  the  terms  of  this  Act,  that  the  court  shall  make  an  order  aki- 
ju?.ging  and  decreeing  that  the  title  to  such  property  is  in  such  incor- 
porated governing  body;  and  notice  of  the  pendency  of  such  proceeding  is 
also  provided  for  by  said  section. 

It  will  be.  observed,  that  this  is  not  an  attempt  to  regulate  or  to  provide 
for  the  dissolution  of  incorporated  societies  and  extends  to  all  churches, 
parishes  or  religious  societies,  whether  incorporated  or  not. 

It  hardly  seems  necessary  to  enter  into  a discussion,  in  order  to  show 
that,  in  passing  this  bill,  the  Legislature  exceeded  the  limits  of  its  power. 
The  constitution  provides  that  no  person  shall  be  deprived  of  life,  liberty 
or  property,  without  due  process  of  law.  * Due  process  of  law  is  synonymous 
with  the  law  of  the  land;  means  a general  public  law,  binding  upon  all 
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members  of  the  community,  under  all  circumstances,  and  not  partial  or 
private  laws,  affecting  the  rights  of  private  individuals  or  classes  of  in- 
dividuals. “The  law  of  the  land”  is  the  opposite  of  arbitrary,  unequal  and 
partial  legislation. 

The  Legislature  has  the  right  to  control  the  organization  of  churches, 
parishes  and  religious  societies,  and  to  provide  what  facts  shall  render  such 
church,  parish  or  religious  society  “extinct.”  But  it  has  no  right  to  control 
the  disposition  of  its  private  property,  except  by  general  law  and  within 
constitutional  limitations,  and  it  has  no  right  to  deprive  one  society  or  group 
or  class  of  persons  of  privileges  allowed  to  other  societies  or  persons  under 
like  conditions. 

By  the  provisions  of  this  Act,  whenever  a church,  parish  or  religious 
society  becomes  “extinct,”  within  the  arbitrary  definition  of  that  term 
contained  in  the  Act,  it  loses  control  of  its  property,  both  real  and  personal, 
and  the  governing  body  is  given  the  right  to  take  possession  of  its  prop- 
erty, without  due  process  of  law,  or  any  proceeding  of  any  kind,  and  even 
without  notice,  and  for  the  purpose  of  obtaining  “record  title”  to  the  land 
and  the  church  edifice  or  other  buildings,  such  “extinct”  church,  parish  or 
religious  society  is  given  the  generous  option  of  voluntarily  conveying  such 
real  estate  to  the  governing  body,  or  submit  to  a legal  proceeding  which 
has  already  been  prejudged  by  the  Legislature,  which,  in  its  wisdom,  has 
provided,  in  express  terms,  what  the  judgment  of  that  court  shall  be.  No 
compensation  is  provided  for;  no  hearing  except  to  get  “record  title;”  that 
hearing  is  not  necessary,  except  in  cases  where  such  church,  parish  or 
religious  society  owns  real  estate  to  which  the  governing  body  desires  to 
get  “record  title.” 

Assuming  that  the  Legislature  has  the  power  to  take  the  property  of  one 
and  give  it  to  another,  without  compensation,  suppose  a religious  society 
owned  no  real  estate  and  was  possessed  of  personal  property:  If  such  so- 

ciety should  become  “extinct,”  under  the  Act,  the  governing  body  would  be 
entitled  to  take  possession  of  its  personal  property,  under  section  one  of 
this  Act,  “with  power  to  manage,  rent,  lease,  sell,  convey,  invest,  or  otherwise 
dispose  of  the  same.”  No  legal  proceedings  are  necessary  to  give  the  gov- 
erning body  title  to  the  personal  property.  But  who  is  to  determine  that 
fact?  By  the  terms  of  the  Act,  if  such  society  has  failed  for  two  consecu- 
tive years  to  maintain  regular  religious  services  as  often  as  once  a month 
for  nine  months  in  each  year,  or  has  had  for  two  years  less  than  thirteen 
resident  attending  members  paying  annual  pew  rent  or  making  annual  con- 
tributions, the  governing  body  is  entitled  to  title  and  possession  of  its 
property.  There  might  be  a difference  of  opinion  as  to  whether  those  facts 
did  exist.  Is  the  governing  body  to  decide  that?  Can  it  constitute  itself  a 
judicial  tribunal  and  determine  whether  it  shall  be  the  recipient  of  the 
property  of  another,  without  consideration  or  the  consent  of  the  owner  who 
is  deprived  therefor?  The  proposition  is  absurd,  but  is  permitted  by  the 
Act.  There  is  no  necessity  of  instituting  a proceeding  in  court,  if  the  Act  is 
valid,  except  to  get  “record  title”  to  the  real  estate. 

For  the  purpose  of  further  discussing  the  operation  of  this  Act:  Sup- 

pose that  there  are  two  religious  societies,  of  a similar  denomination  and 
charter,  in  one  community;  each  has  a little  band  of  parishioners,  asso- 
ciated together  for  the  purpose  of  exercising  that  religious  freedom  guar- 
anteed to  every  citizen  by  the  constitution  of  the  United  States  and  of  the 
State  of  Illinois.  And  suppose  each  society  was  composed  of  thirteen  resi- 
dent attending  members,  and  one  member  of  one  society,  by  reason  of 
poverty,  misfortune  or  accident,  should  become  unable  to  pay  annual  pew 
rent  or  make  annual  contributions  for  two  years;  what  right  has  the  Legis- 
lature to  say  to  that  society:  Because  you  have  one  member  who  is  not 
financially  able  to  pay  annual  pew  rent,  or  make  annual  contributions,  you 
cannot  own  property  like  your  more  fortunate  neighbors,  and  what  property 
you  now  own  shall  be  taken  from  you  and  given  to  another,  without  due 
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process  of  law,  without  compensation,  and  without  giving  you  an  opportun- 
ity to  show  that  your  society  is  not  “extinct,”  and  having  that  matter  de- 
termined by  an  impartial  tribunal,  in  accordance  with  the  forms  of  law? 

I am  not  unmindful  of  the  power  of  the  Legislature  in  this  State  to 
regulate  the  conduct  of  persons,  both  natural  and  artificial,  and  its  right  to 
impose  reasonable  restrictions  upon  the  contractual  and  property  rights  of 
such  persons,  but,  in  my  judgment,  this  bill,  giving  to  it  the  most  favorable 
construction  possible,  and  giving  it  the  benefit  of  the  legal  presumption  of 
its  validity,  could  not  be  considered  as  legitimate  legislation,  but  an  arbi- 
trary mandate,  unrecognized  in  free  government. 

No  pecuniary  qualification  of  any  person  or  group  of  persons  can  be  made 
a prerequisite  to  the  right  to  own,  use  and  enjoy  property,  yet,  circum- 
stances may  easily  arise  where  this  bill  would  do  that  very  thing,  and,  in 
the  face  of  the  constitution,  the  property  of  one  church,  parish  or  reli- 
gious society,  may  be  taken  from  it  and  given  to  another,  because  it  was 
not  financially  able  to  maintain  regular  services  for  at  least  once  a month 
for  nine  months  in  each  year,  or  because  one  or  more  of  its  members  be- 
came unable  to  pay  annual  pew  rent,  or  to  make  annual  contributions  for 
two  years.  Not  only  could  its  property  be  taken,  without  compensation,  but 
the  society  and  its  individual  members  as  such  denied  the  right  to  acquire, 
hold,  use  and  enjoy  property  of  any  kind,  and  are  to  that  extent  rendered 
civilly  dead. 

The  bill  of  rights  provides  that  the  free  exercise  and  enjoyment  of  reli- 
gious profession  and  worship,  without  discrimination,  shall  forever  be 
guaranteed.  Can  the  Legislature  regulate  the  residence  and  attendance  or 
say  how  many  members  of  a certain  church  or  religious  society  shall  pay 
annual  pew  rent  or  make  annual  contributions  to  its  support,  or  can  it 
regulate  the  services  and  say  how  often  it  shall  have  regular  services,  under 
a penalty  of  becoming  “extinct”  and  forfeiting  its  property  and  right  to  be 
known  as  a church  or  society,  or  to  acquire  and  possess  private  property  for 
a lawful  purpose? 

The  answer  is  in  the  negative  and  is  found  in  the  organic  law  and  the 
public  policy  of  this  State,  as  manifested  from  time  to  time  by  legisla- 
tive enactments  and  announced  by  the  courts.  The  Legislature  may  govern 
by  general  laws,  not  varied  in  particular  cases,  but  there  must  be  one  and 
the  same  rule  for  rich  and  poor,  and  there  “cannot  be  one  rule  of  law  for 
the  favorite  at  court  and  another  for  the  countryman  at  the  plow.” 

In  my  judgment,  this  Act  is  obnoxious  to  our  form  of  government,  and 
I am  of  the  opinion,  that  it  is  not  only  class  legislation,  but  that  it  clearly 
contravenes  the  letter  and  spirit  of  the  constitution,  by  attempting  to  permit 
the  taking  of  private  property  without  compensation  and  without  due  pro- 
cess of  law,  and  is  consequently  invalid. 

Senate  Bill  No.  479  is  herewith  returned. 

Very  respectfully, 

[Signed.]  W.  H.  Stead, 

Attorney  General. 


CORPORATIONS— SURETY  COMPANIES— HOUSE  BILL  NO. 

6167 

State  of  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Rose,  Secretary  of  State,  Springfield,  Illinois: 

Sir — I return  herewith  Plouse  Bill  No.  616,  without  my  approval  for 
the  reasons  set  forth  in  the  following  opinion  of  the  Attorney  G-eneral : 
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June  14,  1909. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois , 

Springfield,  Illinois: 

Sir — You  have  transmitted  to  me  House  Bill  No.  616,  the  same  being  a bill 
for  “An  Act  entitled  ‘An  Act  relating  to  corporations  engaged  in  furnishing 
suretyship  on  bonds  and  their  agents;  to  provide  for  filing  and  public  in- 
spection of  premium  rates  thereon,  and  to  prevent  discrimination  therein 
and  to  permit  such  companies  and  such  agents  to  form  an  association  for  the 
purpose  specified  in  this  Act,”  with  the  request  that  I furnish  you  an  opinion 
upon  its  form  and  constitutionality. 

In  form  the  bill  is  unobjectionable. 

I have  given  this  bill  as  full  and  careful  consideration  as  the  time  at  my 
disposal  will  permit,  and  I cannot  escape  the  conclusion  that  under  the  doc- 
trine announced  in  the  case  of  Dunbar  v.  American  Telephone  Co.,  238  111., 
456,  it  is  unconstitutional. 

The  Court  in  that  case  expressly  hold  that  section  22  of  article  IV  of  the 
Constitution,  which  provides  that  “the  General  Assembly  shall  pass  no  local 
or  special  law  for  ‘granting  to  any  corporation,  association  or  individual  any 
special  or  exclusive  privilege,  immunity  or  franchise  whatever,’  ” is  a “clear 
declaration  that  the  public  policy  of  this  State  is  opposed  to  all  exclusive  and 
monopolistic  franchises  and  powers  of  whatsoever  kind  or  character.” 

It  is  true  that  legislation  enacted  pursuant  to  the  Constitution  or  not  in 
conflict  therewith,  as  construed  by  the  courts,  evinces  the  public  policy  of  the 
State,  and  by  legislation  not  in  conflict  with  the  Constitution,  the  General 
Assembly  could  change  the  public  policy  of  the  State,  but  where  a provision 
of  the  Constitution  itself  establishes  the  public  policy  of  the  State  on  a given 
subject,  the  General  Assembly  is  powerless  to  change  it,  and  a bill  which  at- 
tempts to  do  this  is  unconstitutional. 

This  bill  grants  to  Fidelity  and  Surety  companies  doing  business  in  Illi- 
nois, the  power  to  agree  upon,  fix,  establish  and  maintain  rates  of  premium 
to  be  charged  by  all.  The  effect  of  this  is  to  eliminate  the  element  of  compe- 
tion  in  the  matter  of  premium  rates  charged  by  corporations  in  this  State. 
This  is  monopolistic  power. 

Whatever  the  Insurance  Superintendent  may  do  under  this  bill  in  the 
matter  of  bringing  about  the  lowering  or  raising  the  premium  rates  accord- 
ing to  the  schedules  filed  in  his  office,  it  seems  to  me  it  cannot  be  claimed 
that  the  Superintendent,  under  the  power  of  supervision  given  him  by  this 
bill,  can  do  anything  towards  compelling  competition  between  said  corpora- 
tions in  the  matter  of  premium  rates  to  be  charged  by  them. 

The  bill  does  not  purport  to  give  the  Superintendent  power  to  do  anything 
to  insure  competition.  The  central  and  controlling  idea  in  the  bill  is  uni- 
formity in  the  rates  of  premium  to  be  charged  by  the  fidelity  and  surety 
companies  doing  business  in  the  State  of  Illinois. 

In  my  opinion,  the  courts  would  hold  it  bad. 

House  Bill  No.  616  is  herew>sh  returned. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 

Kespectfully  subrn  itted, 

[Signed]  Charles  S.  DenEen, 

Governor. 
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COUNTIES— UNCLAIMED  MONEY  IN  TREASURY— HOUSE 

BILL  NO.  56. 

State  of  Illinois,,  Executive  Department, 
Springfield,  June  16,  1909. 

Hon . James  A.  Rose > Secretary  of  State , Spring  field , Illinois: 

Sir — I return  herewith  House  Bill  No.  56,  without  my  approval  for 
the  reasons  set  forth  in  the  following  opinion  of  the  Attorney  General: 

June  12,  1909. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois, 

Springfield,  Illinois: 

Sir — You  have  transmitted  to  me  House  Bill  No.  56,  the  same  being  a hill 
for  “An  Act  in  relation  to  unclaimed  money  in  the  County  Treasury,  and  for 
the  appointment  of  administrators  or  executors  in  relation  thereto,”  with 
the  request  for  an  opinion  upon  its  form  and  constitutionality. 

In  form  the  bill  appears  to  be  unobjectionable. 

The  bill  provides  in  substance  that,  if  any  person,  heretofore  or  hereafter 
a resident  of  this  State  has  been  unheard  of  for  a period  of  seven  consecu- 
tive years,  by  the  officers  and  persons  named  in  the  bill,  and  if  he  shall  not 
make  himself  or  his  whereabouts  known  to  said  officers  or  persons  for  one 
year  after  a notice  of  his  supposed  death  shall  have  been  published  in  some 
newspaper  in  the  county  where  his  estate  is  situated,  “he  shall  be  presumed 
to  be  dead,  unless  proof  is  made  that  he  be  living  within  that  time;  and  if 
letters  of  administration  or  testamentary  shall  have  been  or  shall  hereafter 
be  granted  upon  the  estate  of  such  person,  all  payments  of  money  and  de- 
livery of  property  to  the  executor  of  administrator  of  such  person,  by  any 
of  the  debtors  of  such  person,  or  by  those  having  charge  or  control  or  cus- 
tody of  property  and  effects  to  which  such  person  may  be  in  any  wise  en- 
titled, shall  be  a bar  to  all  actions  or  claims  of  such  absent  person,  his  heirs 
or  assigns,  against  the  person  or  persons  so  paying  or  delivering  thereof.” 

I am  constrained  to  the  view  that  this  bill  is-  subject  to  constitutional  ob- 
jection, as  being  contrary  to  the  due  process  of  law  clause  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States. 

The  following  propositions  are  well  settled: 

First — That  under  the  general  power  granted  to  Probate  or  County  Courts 
to  administer  upon  the  estates  of  deceased  persons,  it  is  beyond  the  jurisdic- 
tion of  such  courts  to  decide  conclusively  against  a living  person  that  is 
dead.  The  grant  of  letters  of  administration  or  testamentary  on  the  estate  of 
a person  in  fact  living,  but  supposed  to  be  dead,  is  an  act  beyond  the  juris- 
diction of  the  Court,  is  an  Act  absolutely  null  and  void  for  all  purposes 
whatsoever. 

Scott  v.  McNeal,  154  U.  S.  34; 

Cunnius  v.  Reading  School  District,  198  U.  S.  458; 

Thomas  v.  People,  107  111.,  517. 

Second — That  all  proceedings  in  such  Courts  in  the  granting  of  adminis- 
tration under  such  power,  depend  upon  the  fact  of  death,  and  are  null  and 
void  if  the  person  be  in  fact  alive,  whether  such  administration  be  granted 
upon  a misapprehension  of  the  fact  of  death,  or  upon  the  presumption  of 
death  arising  from  absence. 

Third — That  it  is  in  the  power  of  the  General  Assembly  to  confer  jurisdic- 
tion upon  the  proper  court  to  administer  upon  the  estates  of  absentee  persons 
even  though  they  be  alive,  by  special  and  appropriate  proceedings  applicable 
to  that  condition,  and  distinct  from  the  general  power  to  administer  upon 
the  estates  of  deceased  persons. 

Authorities  cited  supra. 

Such  last  mentioned  power,  however,  must  be  exercised  in  conformity  with 
subject  and  subordinate  to,  all  constitutional  protections  against  the  taking 
of  private  property  without  due  process  of  law.  A clear  line  of  demarcation 
runs  between  the  administration  of  the  estate  of  a deceased  person  and  the 
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administration  or  conservation  of  the  estate  of  an  absentee  person.  In  the 
one  case — administration  of  the  estate  of  a deceased  person — property,  by 
reason  of  the  death  of  the  last  owner,  has  ceased  to  become  ownership,  and 
it  is  only  by  reason  of  statutory  enactment  that  the  residue,  after  the  pay- 
ment of  debts  and  charges,  devolves  upon  the  beneficiaries  named  either  by 
will  or  by  law.  The  State,  in  the  exercise  of  its  police  powers,  in  order  to 
provide  protection  for  the  creditors  of  the  last  owner,  and  in  order  to  secure 
the  orderly  devolution  of  property*  undertakes,  through  its  courts  having  pro- 
bate jurisdiction,  to  distribute  the  property. 

In  the  other  case — administration  of  the  estate,  of  an  absentee  person — 
there  is  no  divestiture  of  the  title  to  property  by  death.  The  absentee  per- 
son is  still  the  owner.  He  is,  if  living,  as  absolutely  the  owner  of  the  prop- 
erty as  if  he  were  present  and  asserting  his  ownership.  It  is  plain  that  the 
State  cannot,  in  such  case,  enact  a law  to  divest  him  of  his  ownership  with- 
out observing  all  the  constitutional  guaranties  of  the  right  of  private  prop- 
erty. To  quote  from  the  Supreme  Court  of  Maryland: 

“It  must  be  admitted  that  the  State  has  the  power,  through  the  medium  of 
an  officer  appointed  in  the  mode  prescribed  by  law,  to  take  into  his  posses- 
sion and  control,  for  preservation,  the  estates  of  those  who  may  have  been 
absent  for  an  unreasonable  length  of  time,  or  that  it  may  provide,  under 
proper  conditions  and  safeguards  to  the  rights  of  such  absentees,  for  the  ad- 
ministration and  distribution  of  their  estates;  but  it  surely  needs  no  citation 
of  authority  to  show  that  a statute  which  confers  upon  a court  the  power  to 
declare  an  absentee  to  be  dead,  to  make  this  decision  conclusive  against  him, 
to  so  decide  without  inquiry  as  to  the  fact,  and,  upon  its  determination  that 
he  is  dead,  to  distribute  his  estate  to  his  heirs,  or  to  strangers,  is  an  un- 
reasonable and  arbitrary  exercise  of  power  which  the  courts  ought  not  to 
permit.” 

Savings  Bank  of  Baltimore  v.  Weeks,  103  Md.,  601. 

The  bill,  in  my  judgment,  is  obnoxious  to  the  rule  above  announced.  It 
authorizes  not  only  the  collection  of  the  assets,  but  the  distribution  of  the 
property  wholly  without  regard  to  the  rights  of  the  absentee,  should  he  re- 
turn. The  apparent  purpose  of  this  enactment  is,  not  the  conservation  of 
property,  but  the  ultimate  distribution  of  property.  What  rights,  if  any,  are 
secured  to  the  absentee?  The  bill  contemplates  that  he  has  no  rights.  The 
bill  states  that  all  payments  of  money  or  the  delivery  of  property  to  the  exe- 
cuor  or  administrator,  by  any  of  the  debtors  of  such  person  “shall  be  a bar 
to  all  actions  or  claims  of  such  absent  person,  his  heirs  or  assigns,  against 
the  person  or  persons  so  paying  or  delivery  thereof.” 

This  may  be  true  as  far  as  it  goes.  But  the  bill  does  not  go  far  enough. 
It  contains  no  provisions  as  to  how  distribution  shall  be  made.  Presumably 
distribution  in  accordance  with  the  intestate  laws  is  contemplated  in  the 
case  of  intestate  absentee  persons,  and  in  accordance  with  the  will  in  case  of 
testate  absentee  persons.  It  will  be  observed,  therefore,  that  the  bill  is  ab- 
solutely silent  as  to  the  rights  of  the  absentee  person  should  he  return.  Be- 
cause it  contains  no  such  provision  it  is,  in  my  judgment,  void.  j 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Cunnius  v.  Read- 
ing School  District,  supra.,  sustained  an  Act  of  the  legislature  of  Pennsylva- 
nia, under  which  the  estate  of  a person  presumed  to  be  dead  by  reason  of  ab- 
sence might  be  administered  upon  and  distributed;  but  the  decision  rested 
mainly  upon  the  ground  that  the  act  contained  ample  provisions  protecting 
the  rights  of  the  absentee,  should  he  be  alive.  The  Court  say; 

“2d.  It  remains  only  to  consider  the  contention  that  even  although  there 
was  power  to  enact  the  statute,  it  is  nevertheless  repugnant  to  the  Four- 
teenth Amendment,  because  it  fails  to  provide  notice  as  a prerequisite  to  the 
administration  which  the  statute  authorises  and  because  of  the  absence  from 
the  statute  of  essential  safeguards  for  the  protection  of  the  property  of  the 
absentee  which  is  to  be  administered.  Let  it  be  conceded,  as  we  think  it  must 
be,  that  the  creation  by  a State  law  of  an  arbitrary  and  unreasonable  pre- 
sumption of  death  resulting  from  absence  for  a brief  period,  would  be  a 
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want  of  due  process  of  law,  and  therefore  repugnant  to  the  Fourteenth 
Amendment.  Let  it  be  further  conceded,  as  we  also  think  is  essential,  that 
a State  law  which  did  not  provide  adequate  notice,  as  prerequisite  to  th»? 
proceedings  for  the  administration  of  the  estate  of  an  absentee  would  also 
be  repugnant  to  the  Fourteenth  Amendment.  Again,  let  it  be  conceded  that 
if  a state  law  in  providing  for  the  administration  of  the  estate  of  an  ab- 
sentee, contained  no  adequate  safeguards  concerning  property,  and  amount- 
ed therefore,  simply  to  authorizing  the  transfer  of  the  property  of  the  ab- 
sentee to  others,  that  such  a law  would  be  repugnant  to  the  Fourteenth 
Amendment.  We  think  none  of  these  concessions  are  controlling  in  this 
case.  So  far  as  the  period  of  absence  provided  by  the  statute  in  question,  it 
certainly  cannot  be  said  to  be  unreasonable.  So  far  as  the  notices  which  it 
directs  to  be  issued,  we  think  they  were  reasonable.  As  concerns  the  safe- 
guards which  the  statute  creates  for  the  protection  of  the  interest  of  the  ab- 
sentee in  case  he  should  return,  we  content  ourselves  with  saying  that  we 
think,  as  construed  by  the  Supreme  Court  of  Pennsylvania,  the  provisions  of 
the  statute  do  not  conflict  with  the  Fourteenth  Amendment.” 

The  Court  indicate  very  clearly  that  any  statute  which  fails  in  any  of  the 
particulars  above  enumerated  would  be  held  void. 

For  reasons  above  indicated,  I am  constrained  to  the  view  that  House  Bill 
No.  56  is  unconstitutional. 

House  Bill  No.  56  is  herewith  returned. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


CRIMINAL  CODE— PAROLE  SYSTEM-SENATE  BILL  NO.  48. 

State  of  Illinois,  Executive  Department, 
Springfield,  May  17,  1909. 

To  the  Honorable , the  Senate: 

Sir — I return  herewith  without  my  approval  Senate  Bill  No.  48,  for 
the  reasons  set  forth  in  the  opinion  of  the  Attorney  General,  to  whom 
it  was  referred  for  an  opinion  as  to  its  constitutionality,  a copy  of  which 
opinion  is  attached  hereto  and  made  a part  of  this  message. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 

Springfield,  May  7,  1909. 

To  His  Excellency , Charles  S.  Deneen , Governor  of  the  State  of  Illinois, 
Spring  field,  Illinois : 

Sir — Herewith  I return  Senate  Bill  No.  48,  the  same  being  entitled,  “An, 
Act  to  amend  section  1 of  an  Act  entitled,  ‘An  Act  to  revise  the  law  in  rela- 
tion to  the  sentence  and  commitment  of  persons  convicted  of  crime,  and  pro- 
viding for  a system  of  parole  and  to  provide  compensation  for  the  officers  of 
said  system  of  parole,’  approved  April  21,  1899,  in  force  July  1,  1899,  as 
amended  by  Act  approved  May  10,  1901,  in  force  July  1,  1901.” 

In  reply  to  your  request  for  my  opinion  with  reference  to  the  constitu- 
tionality and  form  of  this  bill,  will  say  that  I have  heretofore  considered 
the  same  at  the  request  of  Honorable  B.  M.  Chiperfield,  Chairman  of  the  Ju- 
diciary Committee  of  the  House  of  Representatives  of  the  State  of  Illinois,  to 
whom  I had  the  iionor  to  communicate  my  views  upon  this  subject  under 
date  of  April  6,  1909. 
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I take  pleasure  in  enclosing  to  you  a copy  of  the  same.  Having  reconsid- 
ered the  same,  upon  receipt  of  your  request  as  above,  will  say  that  I am  still 
of  the  same  mind  as  expressed  in  the  above  opinion  and  now  reaffirm  the 
same  to  you. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 


April  6,  1909. 

Hon.  B.  M.  Chiperfield , Chairman  Judiciary  Committee,  House  of  Represen- 
tatives, Springfield,  Illinois: 

Dear  Sir — I have  your  favor  of  the  31st  ult.,  in  which  you  say: 

“Enclosed  please  find  Senate  Bill  No.  48,  and  amendments.  I would  re- 
spectfully ask  that  you  would  give  me  an  opinion  as  to  the  constitutionality 
of  this  amendment  of  section  1 of  the  Parole  Act,  also  would  you  kindly 
give  me  your  opinion  as  to  whether  this  amendment  of  section  1 will  have 
any  effect  upon  those  now  serving  sentences  in  the  penitentiary,  and  if  so, 
what  effect  will  it  have?” 

Senate  Bill  No.  48,  and  amendments,  enclosed  by  you,  is  an  amendment  to 
section  1 of  the  Act  commonly  referred  to  as  “The  Parole  Act.”  Said  section 
1,  as  proposed  to  be  amended,  reads  as  follows: 

“That  every  male  person  over  twenty-one  (21)  years  of  age  and  every  fe- 
male over  eighteen  (18)  years  of  age,  who  shall  be  convicted  of  a felony  or 
other  crime  punishable  by  imprisonment  in  the  penitentiary  shall  have  his 
or  her  maximum  term  of  imprisonment  in  the  penitentiary  fixed  by  the  jury 
trying  such  person  or  by  the  court  in  case  of  a plea  of  guilty,  which  maxi- 
mum term  of  imprisonment  so  fixed  by  the  jury  or  court  shall  not  be  less 
than  the  minimum  term  nor  more  than  the  maximum  term  provided  by  law 
for  the  offense  of  which  said  person  shall  be  convicted;  and  such  persons 
shall  be  eligible  to  parole  subject  to  the  provisions  of  this  Act  as  hereby 
amended  and  shall  be  entitled  to  allowance  for  good  time  as  now  provided 
by  law,  and  the  judgment  of  the  court  shall  show  the  maximum  term  fixed 
by  the  jury  or  court  as  aforesaid:  Provided,  that  nothing  in  this  Act  shall 
be  construed  to  apply  to  any  person  convicted  of  the  crime  of  treason,  mur- 
der, rape  or  kidnaping,  but  any  person  convicted  of  the  crime  of  treason, 
murder,  rape  or  kidnaping  shall  be  punished  as  now  provided  by  law.” 
Section  13  of  article  IV  of  the  Constitution  provides  that  no  Act  hereafter 
passed  shall  embrace  more  than  one  subject,  and  that  shall  be  expressed  in 
the  title.  It  is  fundamental  that  an  Act  entitled  “An  Act  to  amend  another” 
cannot  introduce  new  matter  not  pertaining  or  germane  to  that  contained  in 
the  original  Act. 

Dolese  v.  Pierce,  124  111.,  140. 

Section  1 of  the  Act  to  be  amended,  as  it  now  exists,  was  not  intended  to 
fix  the  punishment  for  crime  as  that  term  is  commonly  understood,  but 
simply  directs  the  manner  of  imposing  the  sentence  by  the  court. 

Featherstone  v.  People,  194  111.,  325,  335. 

The  term  “sentence”  signifies  the  final  determination  of  a criminal  court, 
— the  conclusion  of  law  formerly  pronounced  by  a criminal  court  declaring 
the  consequences  to  a defendant  of  the  fact  of  guilt  confessed  or  ascertained 
by  a verdict,  which  is  not  the  discretionary  act  of  the  court;  it  is  the  judg- 
ment of  the  law  which  the  court  is  commanded  to  pronounce.  The  act  of 
passing  sentence,  like  the  mere  entering  of  judgment  upon  a verdict,  is 
purely  ministerial. 
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25  Ency.  of  Law,  page  292  (2nd  Edition.) 

The  Supreme  Court,  in  the  Featherstone  case,  supra,  in  construing  the  Act 
to  be  amended,  makes  a clear  distinction  in  the  terms  “sentence”  and  “pun- 
ishment,” and  hold  that  the  object  of  the  Act,  as  now  in  force,  was  merely 
to  regulate  the  “sentencing”  of  persons  convicted  of  crime,  and  that  it  does 
not,  in  any  way,  change  or  fix  the  “punishment.”  The  question  then  arises, 
whether  the  amendment  is  broader  than  the  Act  to  be  amended,  and  whether 
it  can  be  construed  to  merely  regulate  the  “sentencing”  of  persons  convicted 
of  crime,  or  does  it  operate  to  change  or  fix  the  punishment. 

If  the  amendment  only  relates  to  the  manner  of  imposing  sentence,  it  is 
valid  and  germane  to  the  Act  to  be  amended.  If,  however,  it  will  have  the 
effect  to  change  or  fix  the  punishment  for  any  offense,  it  is  broader  than  the 
Act  to  be  amended,  and,  consequently,  invalid. 

It  seems  manifest  that  the  amendment  is  broader  in  its  terms  than  the 
Act,  and  will  operate,  so  far  as  applied  to  individual  cases  at  least,  to  fix  and 
may  change  the  punishment  by  permitting  the  jury,  by  their  verdict,  or  the 
court,  in  case  of  a plea  of  guilty,  to  fix  a maximum  term  of  imprisonment. 

The  punishment  fixed  under  the  terms  of  the  amendment  may  be  the  same 
as  that  now  provided  by  law,  and  it  may  be  materially  less.  For  instance, 
under  the  Act  now  in  force,  if  a person  is  found  guilty  of  grand  larceny,  he 
is  sentenced  to  imprisonment  for  an  indeterminate  term  of  not  less  than  one 
year  nor  more  than  ten  years.  Under  that  sentence  he  must  remain  in  the 
penitentiary  for  the  maximum  term  of  ten  years,  unless,  through  the  action 
of  the  board  of  pardons,  he  is  admitted  to  parole;  but,  under  the  amendment, 
the  jury  might  fix  the  maximum  term  of  imprisonment  at  five  years,  and  the 
court  would  be  required  to  sentence  him  for  an  indeterminate  term  of  im- 
prisonment of  not  less  than  one  year  nor  more  than  five  years. 

Under  that  sentence  he  could  not  be  confined  in  the  penitentiary  more 
than  five  years,  and  at  the  expiration  of  five  years,  he  must  be  discharged 
without  any  action  of  the  board  of  pardons.  This  would  seem  to  clearly  in- 
dicate that  the  term  of  imprisonment  or  punishment  would  be  changed  by 
the  amendment. 

From  the  foreging,  it  seems  apparent  that  the  only  logical  conclusion  is 
that  the  amendment  is  broader  than  the  Act  and  it  cannot  be  said  to  relate 
merely  to  the  “sentencing**  of  persons  convicted  of  crime,  but,  by  its  opera- 
tion, the  punishment  is  also  fixed.  In  view  of  the  construction  placed  on  the 
Act  to  be  amended,  in  the  Featherstone  case,  the  amendment,  as  above  set 
out,  is,  in  my  judgment,  of  doubtful  validity,  and  I am  inclined  to  the  opin- 
ion that  it  is  subject  to  the  objection  that  it  embraces  a subject  not  germane 
to  the  Act  to  be  amended  and  not  expressed  in  its  title. 

Replying  to  your  second  question,  I do  not  think  the  amendment,  if 
otherwise  free  from  objection,  would  have  any  effect  upon  those  now  serving 
sentences  in  the  penitentiary.  In  this  respect,  I call  your  attention  to  sec- 
tion 4,  chapter  131,  Hurd’s  Revised  Statutes,  1908. 

I herewith  return  Senate  Bill  No.  48,  which  you  enclosed. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 
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CRIMINAL  CODE— PHOTOGRAPHING  PERSONS  UNDER  AR- 
REST—HOUSE  BILL  NO.  633. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

Sir — I return  herewith  without  mj  approval,  House  Bill  No.  633. 

Undoubtedly  from  a theoretical  standpoint  much  may  be  said  in  favor 
of  this  measure;  but  its  provisions  are  so  far-reaching  in  their  practical 
effect  upon  the  administration  of  the  criminal  laws  of  the  State  and  are, 
in  my  opinion,  so  detrimental  to  its  efficiency,  that  I have  been  con- 
strained to  withhold  from  it  my  approval^ 

In  my  judgment,  the  present  law  sufficiently  guards  the  photograph- 
ing of  persons  by  the  police  departments  of  our  cities  to  prevent  the 
abuse  of  the  power.  The  present  law  provides  that  only  persons  held  to 
criminal  courts  on  charges  of  felony  may  be  photographed  by  bureaus  of 
identification.  The  only  exception  to  this  rule  is  that  which  permits 
the  photographing  of  persons  who  are  arrested  at  an  unreasonable  hour 
of  the  night  carrying  arms  and  who  will  not  or  cannot  give  a satisfactory 
account  of  themselves,  and  of  whom  the  police  departments  possess  in- 
formation to  the  effect  that  they  are  professional  criminals. 

Under  the  present  rules  of  the  Chicago  Bureau  of  Identification,  the 
following  persons  only  may  be  photographed : 

Persons  charged,  tried  and  convicted  of  felonies  by  the  municipal 
courts,  and  persons  held  to  the  criminal  court  by  the  municipal  -courts ; 

Persons  charged,  tried  and  convicted  of  felonies  or  misdemeanors  in 
the  municipal  courts  and  sentenced  to  the  house  of  correction,  county 
jail,  or  fined,  provided,  that  such  persons  have  been  previously  convicted 
of  criminal  offenses; 

Persons  suspected  of  being  professional  criminals  and  placed  under 
arrest ' who,  upon  investigation,  are  found  to  have  a previous  criminal 
record. 

As  before  stated,  it  seems  to  me  that  under  these  limitations,  the 
power  conferred  upon  the  police  departments  regarding  the  photograph- 
ing of  certain  persons  is  sufficiently  guarded. 

This  bill  is  accordingly  disapproved. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

. Governor. 


ELECTIONS— REGISTRATION— HOUSE  BILL  NO.  608. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

Sir — I return  herewith  House  Bill  No.  608,  without  my  annroval  for 
the  reasons  set  forth  in  the  following  opinion  of  the  Attorney  General: 
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Springfield,  June  10,  1909. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois , 

Springfield,  Illinois: 

Sir — You  have  transmitted  to  me  House  Bill  No.  608,  the  same  being  a 
bill  for  “An  Act  to  amend  article  III  of  an  Act  entitled  “An  Act  regulating 
the  holding  of  elections  and  declaring  the  results  thereof  in  cities,  villages 
and  incorporated  towns  in  this  State,’  approved  June  19,  1885,  in  force  July? 
1,  1885,  as  amended  by  an  Act  approved  June  17,  1887,  in  force  July  1,  1887, 
as  amended  by  an  Act  approved  June  18,  1891,  in  force  July  1,  1891,  as 
amended  by  an  Act  approved  June  17,  1895,  in  force  July  1,  1895,  as  amended 
by  an  Act  approved  June  7,  1897,  in  force  July  1,  1897;  as  amended  by  an 
Act  approved  June  9,  1897,  in  force  July  1,  1897;  as  amended  by  an  Act  ap- 
proved April  24,  1899,  in  force  July  1,  1899;  as  amended  by  an  Act  approved 
May  10,  1901,  in  force  July  1,  1901;  as  amended  by  Acts  approved  May  11, 
1901,  in  force  July  1,  1901;  as  amended  by  emergency  Acts  approved  May  15, 
1903;  as  amended  by  an  Act  approved  May  16,  1903,  in  force  July  1,  1903;  as 
amended  by  an  Act  approved  May  25,  1907,  in  force  July  1,  1907,”  with  the 
request  that  I furnish  you  an  opinion  upon  its  form  and  constitutionality. 

In  form  this  bill  appears  to  be  unobjectionable.  However,  from  an  evam- 
ination  of  such  bill,  I am  constrained  to  the  view  that  it  is  subject  to  con- 
stitutional objection. 

This  bill  is  an  amendment  to  an  Act  popularly  called  the  Board  of  Elec- 
tion Comimssioners’  Act,  and  provides,  in  substance,  that  in  all  cities,  vil- 
lages and  incorporated  towns,  “in  counties  of  the  first  and  second  classes  in 
this  State,”  which  have  adopted  the  Act,  the  Board  of  Election  Comimssiou- 
ers  shall  be  in  session  on  Monday,  Tuesday,  Wednesday,  Thursday,  Friday 
and  Saturday  “of  the  week  preceding  the  Tuesday  three  weeks  before  a 
congressional  election,”  and  on  the  other  day  for  the  purpose  of  registering 
the  names  of  persons  entitled  to  vote  at  the  ensuing  election. 

It  will  be  noted  therefore,  that  this  bill,  by  its  tej-ms,  can  apply  only  to 
those  cities,  villages  and  incorporated  towns  of  the  State,  situated  in  coun- 
ties of  the  first  and  second  class.  It  cannot  apply  to  a city  situated  in  a 
county  of  the  third  class,  namely,  the  City  of  Chicago. 

In  cities,  villages  and  incorporated  towns  of  counties  of  the  first  and  sec- 
ond class  which  have  adopted  the  Board  of  Election  Act,  voters  may  be  reg- 
istered on  the  days  prescribed  in  said  section,  as  amended  by  this  bill,  by 
making  application  before  the  Board  of  Election  Commissioners.  In  cities 
situated  in  counties  of  the  third  class,  however,  voters  are  not  permitted 
to  register  on  the  days  set  forth  in  this  bill. 

There  is,  therefore,  a clear  discrimination  between  cities  situated  in  coun- 
ties of  the  first  and  second  class  and  cities  situated  in  counties  of  the  third 
class. 

The  question  then  is,  is  this  discrimination  permissible  under  the  Con- 
stitution, or,  to  state  the  question  more  accurately,  is  it  prohibited  by  the 
Constitution? 

The  primary  elecion  Act  of  1905  was  divided  broadly  into  two  divisions. 
One  division  referred  to  counties  having  a population  of  one  hundred  and 
twenty-five  thousand  or  more  inhabitants,  and  the  remaining  division  ap- 
plied to  all  other  counties.  The  Supreme  Court  held  that  it  was  not  permis- 
sible to  divide  the  counties  of  the  State  into  classes  for  the  purpose  of  reg- 
ulating elections.  Upon  that  proposition  the  Court  say: 

“Diversity  of  rights  between  legal  voters  cannot  arise  out  of  or  rest  upon 
the  number  of  people  in  the  county  where  a voter  happens  to  reside.  The 
fact  that  there  are  many  other  people  in  the  same  political  situation  has  no 
relation  whatever  to  political  rights.  * * * The  substance  and  effect  of  an 
Act  determines  its  character  and  not  merely  the  form  of  language  employed, 
and  this  Act  constitutes  one  law  for  Cook  county  and  another  for  the  State 
at  large  outside  of  that  county.  That  the  Act  is  one  regulating  county  affairs 


33 


is  beyond  dispute.  County  affairs  are  those  relating  to  the  county  in  its  or- 
ganic and  corporate  capacity  and  included  within  its  governmental  or  cor- 
porate powers.  When  the  Constitution  speaks  of  the  affairs  of  a county",  it 
refers  to  the  affairs  which  affect  the  people  of  that  county.  * * * The  elec- 
tion of  county  officers  is  a county  affair  and  the  Act  regulates  such  elec- 
tions.” 

People  v.  Election  Commissioners,  221  111.  9,  24. 

I am  of  the  opinion  that  this  bill  is  subject  to  the  same  constitutional  ob- 
jection to  which  the  primary  election  Act  was  subject,  and  that  under  the 
authority  cited  above,  would  be  held  invalid  by  our  Supreme  Court. 

House  Bill  No.  608  is  herewith  returned. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governai'. 


ELECTION— REGISTRATION  — AFFIDAVITS  — HOUSE  BILL 

NO.  585. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  16,  1909. 

Hon.  James  A.  Rose,  Secretary  of  State , Sprina  field,  Illinois: 

Sir — I return  herewith  without  my  approval,  House  Bill  585. 

This  bill  relates  to  the  making  of  affidavits  in  reference  to  the  resi- 
dence of  persons  on  registration  lists  to  whom  suspect  notices  are  is- 
sued. 

Residence  is  determined,  among  other  things,  by  the  intention  of  the 
resident.  This  bill  seeks  to  transfer  the  burden  of  proving  this  in- 
tention, among  other  things,  from  the  man  whose  residence  is  challenged 
to  the  man  who  files  the  suspect  affidavit  for  the  purpose  of  preventing 
illegal'  voting. 

In  the  nature  of  things,  as  the  intention  of  the  voter  as  to  residence 
is  best  known  to  the  voter  himself,  upon  him  should  rest  the  burden  of 
establishing  his  residence. 

This  bill  would  make  it  exceedingly  difficult,  if  not  impossible,  to  pre- 
vent fraudulent  registration  and  voting. 

For  the  above  reasons,  I withhold  from  it  my  approval. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


EVIDENCE  — PRIVILEDGED  COMMUNICATIONS  — HOUSE 

BILL  NO.  478. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  16,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Spring-field , Illinois: 

Sir — I return  herewith  without  my  armroval,  House  Bill  478. 

This  bill  extends  the  scone  of  the  law  of  privileged  communications 
to  physicians,  surgeons,  or  stenographers  or  confidential  clerks  of  any 
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such  persons,  who  obtain  the  information  which  is  the  subject  of  the 
privilege  by  reason  of  their  employment,  and  to  other  persons  named  in 
the  bill. 

This  bill  changes  the  common  law  which  now  limits  confidential  com- 
munications to  counsel  and  clients.  The  subject  matter  of  the  present 
bill  is  discussed  fully  in  Wigmore’s  work  of  evidence,  in  volume  IV, 
section  2380,  insofar  as  the  exemption  of  statements  made  to  a physi- 
cian is  concerned,  and  I adopt  the  views  expressed  therein  to  that  extent. 

The  operation  of  this  bill  would  leave  insurance  companies  and  cor- 
porations and  persons  against  whom  -nersonal  injury  suits  might  be  in- 
stituted, in  all  of  which  the  medical  testimonv  is  absolutely  needed  for 
the  purpose  of  learning  the  truth,  without  the  benefit  of  such  testimony. 

There  are  other  objections  to  this  measure,  but  limited  time  nre vents 
my  discussing  them. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


G.  A.  R. — EXEMPTION'S  FROM  TAXATION — HOUSE  BILL  NO. 

491. 

Springfield,  June  16,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

Sir — I return  herewith  House  Bill  No.  491,  -without  my  approval  for 
the  reasons  set  forth  in  the  following  opinion  from  the  Attorney  General : 

Springfield,  June  12,  1909. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois, 

Springfield,  Illinois : 

Dear  Sir — You  have  transmitted  to  me  House  Bill  No.  491,  the  same  being 
a bill  for  “An  Act  to  exempt  from  taxation  certain  property  owned  by  any 
post  of  the  Grand  Army  of  the  Republic,”  with  the  request  that  I furnish 
you  an  opinion  as  to  its  form  and  constitutionality. 

I have  examined  said  bill  and  am  satisfied  that  it  is  not  objectionable  in 
form. 

As  to  its  constitutionality  it  seems  hardly  necessary  to  enter  into  a dis- 
cussion to  show  that  the  legislature  in  passing  this  Act,  exceeded  the  con- 
stitutional limitations  in  regard  to  exempting  property  from  taxation. 

Sction  3 of  article  9 of  the  Constitution  provides: 

“The  property  of  the  State,  counties  and  other  municipal  corporations, 
both  real  and  personal,  and  such  other  property  as  may  be  used  exclusively 
for  agricultural  and  horticultural  societies,  for  school,  religious,  cemetery 
and  charitable  purposes,  may  be  exempted  from  taxation.” 

This  bill  attempts  to  exempt  from  taxation  any  property  within  this  State, 
owned  by  any  Post  of  the  Grand  Army  of  the  Republic,  and  used  and  oc- 
cupied in  whole  or  in  part  by  such  Post  as  a memorial  or  lodge  hall. 

The  enumeration  of  property  that  may  be  exempt,  in  the  above  section  of 
the  Constitution,  is  an  implied  exclusion  of  all  other  subjects  of  exemption. 

Supreme  Lodge  v.  Board  of  Review,  223  111.,  54. 

The  language  of  the  Constitution  requires  that  such  property  as  may  be 
exempt  by  its  terms  must  be  used  “exclusively”  for  the  purposes  therein 
mentioned.  This  Act  does  not  purport  to  limit  the  exemption  to  property 
used  exclusively  for  memorial  or  lodge  hall  purposes.  Neither  is  “memorial 
or  lodge  hall  purposes”  within  the  language  of  the  Constitution,  unless  it 
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can  be  said  that  such  property  is  used  exclusively  for  charitable  purposes. 
A charitable  purposp  may  be  an  entirely  different  purpose  from  “memorial 
or  lodge  hall  purposes.” 

It  is  clear,  therefore,  that  the  purpose  for  which  the  property  is  used, 
which  the  Act  attempts  to  exempt  from  taxation,  is  not  within  the  above 
section  of  the  Constitution,  and  if  such  exemption  was  of  property  of  the 
kind  or  class  mentioned  in  the  above  section  of  the  Constitution,  the  legis- 
lature would  not  have  the  power  to  exempt  it  from  taxation,  unless  it  was 
used  exclusively  for  that  purpose. 

Our  Supreme  Court  in  the  case  of  The  People  v.  First  Congregational 
Church,  232  111.,  158,  in  construing  the  above  language  of  the  Constitution, 
so  far  as  it  applies  to  church  property,  hold  that  the  church  property,  to  be 
exempt  from  taxation,  must  be  actually  and  exclusively  used  for  public 
worship. 

By  an  analogy  of  reasoning,  under  the  same  section  of  the  Constitution, 
in  order  for  property  to  be  exempt  from  taxation,  as  property  used  for  a 
charitable  purpose,  it  must  be  actually  and  exclusively  used  for  that  pur- 
pose and  no  other. 

The  language  of  this  Act  is  broader  than  the  Constitution  and  would  per- 
mit a post  of  the  Grand  Army  of  the  Republic  to  own  property  without  any 
limitation  as  to  amount  or  value,  and  all  that  would  be  necessary,  in  order 
to  exempt  such  property  from  taxation,  would  be  that  a portion  of  such 
property,  however  small,  v^as  used  as  a memorial  or  lodge  hall,  subject  only 
to  the  restriction  that  the  income  of  such  property,  if  any,  in  excess  of  the 
cost,  repairs  and  maintenance  of  the  same  shall  be  used  in  the  charitable 
work  of  said  organization. 

I am  therefore  of  the  opinion  that  the  property  mentioned  in  this  Act  is 
not  within  the  class  enumerated  in  section  3 of  article  IX  of  the  Constitu- 
ion,  which  may  be  exempted  from  taxation  by  the  legislature,  and  even 
though  such  property  was  within  the  class  there  mentioned,  the  Act  would 
be  invalid,  because  the  exemption  is  not  limited  to  property  used  “exclus- 
sively”  for  charitable  purposes,  or  for  any  purpose  enumerated  in  the  above 
section  of  the  Constitution. 

The  Act  for  the  reason  above  mentioned,  is  clearly  unconstitutional  and 
cannot  have  the  force  of  law. 

I herewith  return  House  Bill  No.  491. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


INSURANCE— DEPOSIT  OF  SECURITIES— HOUSE  BILL  NO. 

528. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  16,  1909. 

Hon.  James  A.  Bose , Secretary  of  State , Spring  field,  Illinois: 

Sir — I return  herewith  without  my  approval,  House  Bill  528. 

This  bill  amends  section  11  of  the  deposit  law,  under  the  terms  of 
which  legal  reserve  life  insurance  companies  of  Illinois  may  voluntarily 
deposit  securities  with  the  State  Insurance  Department  equal  to  the 
reserve  value  of  all  policies  issued  by  them.  The  original  Act  contained 
no  provision  permitting  companies  to  withdraw  their  deposits  of  secur- 
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ities,  but  at  the  Forty-fifth  Session  of  the  General  Assembly  an  amenda- 
tory Act  was  passed  which  went  into  effect  July  1,  1907.  This  Act  per- 
mitted companies  to  withdraw  their  deposits  upon  that  dav  only  and 
but  one  company  took  advantage  of  its  provisions. 

The  present  Act  is  in  all  respects  similar  to  that  of  1907,  except  that 
it  permits  the  withdrawal  of  denosits  on  July  1,  1909,  only. 

Manifestly  these  Acts,  though  general  in  form,  are,  so  far  as  their 
operation  is  concerned,  special  in  fact;  and  I am  of  the  opinion  that 
should  the  power  to  withdraw  deposits  be  extended  to  legal  reserve 
life  insurance  companies,  it  should  be  extended  by  a single  general  Act 
and  not  by  a series  of  Acts,  unnecessarilv  encumbering  the  statute  books. 

I have  discussed  this  measure  with  the  Superintendent  of  the  State 
Insurance  Denartment  and  from  the  information  received,  I am  con- 
strained to  believe  it  for  the  best  interests  of  the  policy  holders  of  such 
companies  as  might  avail  themselves  of  the  provisions  of  this  Act,  should 
it  become  a law,  that  the  bill  should  not  meet  with  my  approval. 

This  bill  is  accordingly  disapproved. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


MORTGAGES  AND  TRUST  DEEDS— RELEASES— HOUSE  BILL 

NO.  604. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  16,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield,  Illinois: 

Sir — I return  herewith  without  mv  approval,  House  Bill  No.  604. 
The  bill  in  substance  provides  for  the  release  by  the  recorder  of  mort- 
gages or  trust  deeds  that  are  of  record  for  a period  to  exceed  thirtv  vears. 
It  provides  for  the  filing  of  an  application  with  the  recorder,  setting  up 
the  interest  of  the  applicant  in  the  propertv  in  question  and  a renuest  for 
the  removal  from  the  records  of  the  encumbrance  by  a marginal  notation. 

An  attempt  is  made  by  this  bill  to  provide  for  a new  method  of  re- 
moving a cloud  upon  the  title  when  our  present  laws  amply  provide  for 
legal  proceedings  to  accomplish  the  same  result.  A trust  deed  or  mort- 
gage of  record,  securing  an  indebtedness  which  has  either  been  paid  or 
barred  bv  the  statute  of  limitation  can  easily  be  cancelled,  either  by  the 
filing  of  a bill  to  remove  cloud,  or  (in  Cook  county)  by  registering  the 
property  in  question  under  the  provisions  of  the  Land  Registration  Act 
of  Illinois.  By  the  provisions  of  this  bill  a duty  is  placed  upon  the 
recorder  of  passing  upon  the  effect  and  legality  of  the  application  filed 
resulting  in  the  contemplated  cancellation  of  an  encumbrance  without 
making  any  provision  for  possible  error  on  the  part  of  the  recorder  in 
removing  an  encumbrance  from  record  that  ought  to  remain  of  record, 
and  thereby  depriving  some  person  of  money  or  property  without  due 
process  of  law. 
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As  a matter  of  policy  it  would  appear  to  me  to  be  dangerous  to  vest 
the  recorder  with  that  power,  though  it  be  limited  to  cases  where  the 
trust  deed  or  mortgage  has  been  of  record  for  a period  to  exceed  thirty 
years. 

The  Act  would  appear,  furthermore,  to  be  unconstitutional  since  it 
vests  in  an  executive  officer  judicial  powers.  The  recorder  by  this  bill 
is  required  not  only  to  file  the  application  in  his  office,  but  after  passing 
upon  the  form  of  the  application  and  satisfying  himself  that  the  appli- 
cant has  complied  with  the  provisions  of  the  bill,  to  release  the  encum- 
brance of  record  thereby  making  a judicial  finding  against  the  owner 
of  the  encumbrance. 

For  the  reasons  stated,  I withhold  my  approval  from  this  measure. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


MUNICIPAL  COURT,  CHICAGO— HOUSE  BILL  NO.  731. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  5,  1909. 

Mon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

Sir — House  Bill  No.  731  is  returned  herewith  without  my  approval 
dor  the  reasons  set  forth  in  the  following  opinion  of  the  Attorney  Gen- 
eral, dated  June  4,  1909  : 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois, 

Springfield,  Illinois: 

Dear  Sir — You  request  my  opinion  as  to  the  form  and  constitutionality 
of  House  Hill  No.  731. 

This  bill  undertakes  to  amend  certain  sections  of  the  municipal  court 
Act  of  the  city  of  Chicago.  The  title  of  this  bill  relates  to  one  Act,  viz.: 
“An  Act  in  relation  to  a municipal  court  in  the  city  of  Chicago,”  approved 
May  18,  1905,  in  force  July  1,  1905,  as  amended  by  an  Act  approved  June 
3,  1907,  in  force  July  1,  1907.  The  body  of  the  bill  (see  section  1)  relates  to 
another  and  entirely  different  Act,  viz.:  “An  Act  to  amend  an  Act  entitled, 
‘An  Act  in  relation  to  a municipal  court  in  the  city  of  Chicago,’  approved 
May  18,  1905,  as  amended  by  an  Act  approved  June  3,  1907,  entitled,  ‘An 
Act  to  amend  an  Act  entitled,  ‘An  Act  in  relation  to  a municipal  court  in  the 
city  of  Chicago,’  approved  May  18,  1905.’  ” 

Not  only  in  the  Act  referred  to  in  the  title  of  the  bill  an  entirely  differ- 
ent Act  from  the  Act  referred  to  in  the  body  of  the  bill,  but  the  Act  re- 
ferred to  in  the  body  of  the  bill,  viz.:  “An  Act  to  amend  an  Act  entitled 
‘An  Act  in  relation  to  a municipal  court  in  the  city  of  Chicago,’  ” was  ap- 
proved June  3,  1907,  and  was  not  amended  by  the  Act  of  June  3,  1907,  or  by 
any  other  Act.  There  is  no  such  Act  as  the  one  referred  to  in  the  body 
of  this  bill. 

Furthermore,  section  1 of  the  bill  purports  to  amend  certain  sections 
which  are  not  contained  in  the  amendatory  Act  approved  June  3,  1907. 

For  the  above  reasons,  in  my  opinion,  the  bill  is  unconstitutional  and  it 
ds  therefore  unnecessary  to  discuss  it  further. 
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The  bill  as  originally  drawn  and  introduced  was  free  from  the  above 
objections. 

House  Bill  No.  731,  is  herewith  returned. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


OIL  AND  CAS  LEASES — RELEASES — HOUSE  BILL  NO.  470. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  16,  1909. 

Hon.  James  A.  Rose , Secretary  of  State,  Springfield,  Illinois: 

Sir — I return  herewith.  House  Bill  No.  470,  without  my  approval,  for 
the  reasons  set  forth  in  the  following  opinion  of  the  Attorney  General: 

Springfield,  June  12,  1909. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois, 
Springfield,  Illinois: 

Sir — I return  herewith  House  Bill  No.  470,  entitled,  “An  Act  to  amend 
sections  1 and  2 of  an  Act  entitled,  ‘An  Act  for  the  purpose  of  compelling 
oil  or  gas  leases  when  forfeited  to  be  released  of  record,  and  providing  a 
penalty  therefor,’  approved  May  27,  1907,  in  force  July  1,  1907.” 

You  request  the  opinion  of  this  department  as  to  the  constitutionality  of 
this  Act  in  respect  to  form  and  substance. 

The  title  of  the  Act  amended  pertains  only  to  oil  or  gas  leases. 

The  body  of  this  amendatory  Act  seeks  to  bring  within  the  operations 
of  the  sections  of  the  Act  amended,  leases  pertaining  to  prospecting  for  coal 
and  operating  coal  mines.  The  title  of  the  Act  amended  does  not  contain 
within  its  scope  anything  pertaining  to  leases  for  prospecting  for  coal  or  for 
operating  coal  mines.  This  bill,  therefore,  comes  within  the  inhibition  of 
that  part  of  the  Constitution  of  this  State  -which  requires  that  the  subject 
of  an  Act  must  be  embraced  in  the  title,  and  is  therefore  unconstitutional 
and  void. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


PARKS— TOWNSHIP 


AUTHORITIES— SENATE  BILL  NO.  377. 


State  of  Illinois,  Executive  Department, 
Springfield,  June  11,  1909. 

Hon.  James  A.  Rose,  Secretary  of  State,  Springfield,  Illinois: 

Sir — I return  herewith  without  my  approval  Senate  Bill  No.  377, 
for  the  reasons  set  forth  in  the  following  opinion  of  the  Attorney 
General : 
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June  1,.  1909. 

To  His  Excellency  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois, 

Springfield,  Illinois: 

Sir— You  have  transmitted  to  me  Senate  Bill  No.  377,  the  same  being  a 
bill  for  “An  Act  providing  for  the  appointment  of  park  commissioners  un- 
der certain  conditions  and  prescribing  their  duties,”  with  the  request  that 
I furnish  you  an  opinion  as  to  its  form  and  constitutionality. 

In  form  the  bill  is  unobjectionable. 

Section  1 of  said  bill  provides  that  whenever  any  township  shall  elect  . to 
issue  bonds  for  the  purpose  of  procuring  and  improving  lands  to  be  set 
apart  and  held  as  one  or  more  public  parks,  in  accordance  with  the  terms 
of  an  Act  entitled,  “An  Act  authorizing  townships  to  issue  bonds  for  park 
purposes  and  providing  for  the  payment  thereof,”  approved  and  in  force 
March  2,  1907,  and  “An  Act  authorizing  townships  to  acquire  and  maintain 
lands  for  park  purposes,”  approved  March  2,  1907,  and  if  at  the  time  there 
be  no  board  or  park  commissioners  invested  by  law  with  control  over  any 
park  which  lies  wholly  or  in  part  in  said  township,  then  the  county  judge, 
upon  a proper  petition,  may  appoint  three  park  commissioners  to  locate 
the  park  or  parks  in  said  township,  to  determine  the  cost  of  same,  and  to 
estimate  the  cost  of  improving  the  same  for  the  purpose  of  submitting  the 
question  to  a vote  of  the  people,  as  provided  by  said  Act,  authorizing  town- 
ships to  issue  bonds  for  park  purposes,  approved  and  in  force  March  2, 
1907. 

The  section  makes  it  the  further  duty  of  said  park  commissioners  to  man- 
age and  control  said  park  or  parks. 

Section  2 provides  as  follows: 

“Tfle  powers  and  duties  of  the  supervisor,  town  clerk  and  highway  com- 
missioners, as  provided  in  the  Acts  approved  and  in  force  March  2,  1907, 
shall  devolve  on  the  board  of  park  commissioners  herein  provided  for  to 
carry  out  and  perform  the  duties  herein  prescribed.” 

In  order  fully  to  understand  this  bill,  it  is  necessary  to  refer  briefly  to 
the  two  Acts  approved  and  in  force  March  2,  1907,  referred  to  in  said  Senate 
Bill  No.  377. 

The  Act  authorizing  townships  to  acquire  and  maintain  lands  for  town- 
ship ^purposes,  confers  the  powei-  upon  townships  to  acquire  lands  to  be 
held,  maintained  and  improved  as  public  parks.  \ 

Section  2 of  said  Act  provides  that  the  land  may  be  procurred  either 
by  purchase  or  by  condemnation. 

Section  3 provides  that  for  the  purpose  of  maintaining  said  park  or 
parks,  “the  township  authorities  (meaning  thereby  the  town  supervisor  and 
the  town  clerk  of  said  township),  are  hereby  authorized  to  levy  annual 
taxes”  and  such  taxes  when  collected  are  .required  to  be  kept  separate  and 
distinct  from  other  township  funds  and  are  required  to  be  applied  ex- 
clusively to  maintenance. 

Session  Laws  of  1907,  p.  437. 

The  Act  authorizing  townships  to  issue  bonds  for  park  purposes  gives 
authority  to  any  township  to  issue  bonds  for  the  purpose  of  procuring  and 
improving  lands  to  be  set  apart  and  forever  held  as  one  or  more  public 
parks.  The  Act  provides  how  the  question  of  issuing  bonds  may  be  sub- 
mitted to  the  people,  provides  the  form  of  ballot  to  be  used,  and  provides 
for  the  canvass  and  return  of  the  ballots  at  each  election. 

Section  5 of  said  Act  provides  that  the  proceeds  of  said  bonds  shall  #be 
used  solely  for  the  purpose  of  procuring  and  improving  one  or  more  parks; 
and  section  6 provides  that: 

“The  proceeds  of  said  bonds  shall  be  received  and  held  by  the  town 
supervisor,  but  shall  be  expended  under  the  direction  and  upon  the  war- 
rant of  the  highway  commissioners  or  a majority  of  them,  of  said  town- 
ship: Provided,  that  wherever  there  shall  at  the  time  be  in  existence  a 

board  of  park  commissioners  invested  by  law  with  control  over  any  park 
which  lies  wholly  or  in  part  of  said  township,  the  proceeds  of  said  bonds 
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shall  be  expended  upon  the  warrants  of  said  board  of  park  commissioners, 
or  a majority  of  them;  and  such  highway  commissioners  or  board  of  park 
commissioners,  aforesaid,  shall  have  full  power  and  authority  to  designate, 
choose  and  select  the  parcel  or  parcels  of  land  or  property  so  to  be  utilized 
for  the  purchase  of  such  parks,  and  to  determine  the  character,  time  and 
manner  of  improving,  developing,  maintaining  and  adorning  the  same.” 
Session  Laws  of  1907,  p.  438. 

It  will  be  noted  that  the  Acts  of  March  2,  1907,  referred  to  in  Senate 
Bill  No.  377,  cast  various  duties  upon  the  town  clerk,  town  supervisor  and 
highway  commissioners. 

The  evident  purpose  of  Senate  Bill  No.  377  is  to  take  away  the  powers  of 
the  town  clerk,  town  supervisor  and  highway  commissioners  prescribed 
in  the  two  Acts  of  March  2,  1907,  and  to  invest  such  powers  in  the  park 
commissioners  to  be  appointed  by  the  county  court. 

It  is  apparent,  I think,  that  Senate  Bill  No.  377,  is  in  addition  to  and  sup- 
plemental of  the  two  Acts  of  March  2,  1907.  In  my  judgment,  it  is  in  con- 
flict with  that  part  of  section  13  of  article  IV  of  the  Constitution  which 
provides: 

“No  law  shall  be  revised  or  amended  by  reference  to  its  title  only,  but 
the  law  revised,  or  the  section  amended,  shall  be  inserted  at  length  in  the 
new  Act.” 

In  discussing  this  provision  of  the  Constitution,  the  court  in  the  case  of 
Badenoch  v.  City  of  Chicago,  222  111.,  77,  use  this  language: 

“It  will  be  observed  from  its  reading  that  the  title  of  said  Act  purports  to 
be  the  title  of  a complete  Act  upon  the  subject  with  which  the  title  deals, 
and  if  such  is  the  effect  of  the  Act,  it  is  not  in  conflict  with  said  constitu- 
tional inhibition,  although  it  may  have  the  effect  to  modify  or  repeal,  by 
implication,  existing  laws.  If,  however,  the  effect  of  a new  Act  is  to  amend 
the  general  statutes  of  the  State  upon  the  subjects  of  attachment  and  gar- 
nishment by  intermingling  the  provisions  of  the  new  Act  with  the  provisions 
of  those  statutes  or  by  adding  to  those  statutes  new  provisions,  so  as  to 
create  out  of  the  general  statutes  heretofore  in  force  upon  the  subject  of 
attachment  and.  garnishment  and  the  new  Act  a new  law  for  the  attachment 
and  garnishment  of  the  salaries  and  wages  of  the  officers  and  employes  of 
certain  municipal  corporations  named  in  the  title  of  the  Act,  then  the  new 
Act  is  clearly  amendatory  of  the  old  statutes  upon  those  subjects  and  in 
violation  of  said  constitutional  provision.” 

Senate  Bill  No.  377  purports  to  be  a law  complete  in  itself  and  it  is  so  far 
as  the  title  goes.  It  is  not,  however,  in  its  purview  an  entire  Act  of  legisla- 
tion on  the  subject  with  which  it  purports  to  deal.  It  purports  to  change 
and  add  to  certain  specified  Acts  referred  to  by  title  without  setting  forth 
those  Acts  as  they  are  intended  to  read  as  amended. 

In  my  opinion,  this  bill  is  without  constitutional  force. 

Senate  Bill  No.  377  is  herewith  returned. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


PENSION  FUND— EMPLOYES  HOUSE  OF  CORRECTION- 
SENATE  BILL  NO.  226. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

Sir— I return  herewith  without  my  approval  Senate  Bill  No.  226. 
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The  bill  provides  for  the  creation  of  the  house  of  correction  employes 
pension  fund  in  cities  having  a population  exceeding  50,000. 

The  only  source  from  which  this  fund  is  to  be  derived  under  this 
bill  is  two  per  cent  of  the  monthly  wages  of  the  employes  of  the  house 
of  correction,  who  are  to  be  the  beneficiaries  of  the  fund.  I am  reliably 
informed  that  the  average  wages  received  by  such  employes  is  less  than 
one  hundred  dollars  per  month.  Hence,  the  average  contribution  would 
be  not  to  exceed  twenty-four  dollars  yearly,  or,  during  the  entire  term 
of  contribution  provided  for  under  this  Act,  which  is  twenty  years,  a 
total  sum  of  four  hundred  and  eighty  dollars. 

The  Act  further  provides  that  any  employe  having  reached  the  age 
of  fifty  years  and  having  contributed  to  the  fund  for  a period  of  twenty 
years  shall  be  entitled  to  receive  an  annuity  of  four  hundred  and  eighty 
dollars  per  year  and  that,  in  case  of  his  death  prior  to  that  time,  his 
widow,  children  under  sixteen,  or  dependent  parents,  shall  be  entitled  to 
such  annuity. 

It  is  evident  that  the  amount  contributed  without  taking  into  con- 
sideration the  deaths  which  might  occur,  would  only  provide  for  one 
annuity  for  each  beneficiary.  It  will  be  readily  seen,  therefore,  that 
the  contributions  are  entirely  too  small  to  carry  out  the  provisions  of  the 
Act  with  reference  to  the  annuities  to  be  paid. 

The  bill  is  further  defective  in  the  inconsistency  of  several  of  its 
provisions  relative  to  the  amount  to  be  paid  as  an  annuity.  One  clause 
of  the  bill  makes  provision  for  the  definite  payment  of  four  hundred  and 
eighty  dollars  per  year.  Another  clause  gives  to  the  board  of  trustees  dis- 
cretion to  pay  such  an  annuity  as  they  may  desire,  not  to  exceed  six 
hundred  dollars,  whilst  still  another  clause  gives  them  unlimited  dis- 
cretion regarding  the  amount  to  be  paid. 

Resnectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


RAILROADS— REPAIRS  ON  CARS— HOUSE  BILL  NO.  320. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Rose,  Secretary  of  State , Sprina  field,  Illinois: 

Sir — I return  herewith  without  my  approval,  House  Bill  No.  320. 
This  bill  regulates  the  repairing  of  cars  upon  railways  and  requires 
that  all  cars  undergoing  repair  shall  be  placed  upon  regular  repair 
tracks  and  the  tracks  be  locked  before  such  repairs  may  be  made. 

As  such  “regular  repair  tracks”  are  found  only  at  division  points 
and  in  railway  yards,  it  may  be  noted  that  , the  provisions  of  this  bill 
are  in  conflict,  in  this  requirement,  with  those  of  the  Interstate  Commerce 
Law  and  the  Illinois  Safety  Appliance  Act,  which  provide  that  if  a rail- 
way company  knowingly  continues  to  haul  a car  after  it  is  out  of  repair 
in  certain  particulars,  the  company  may  be  subjected  to  heavy  penalties. 
Had  these  provisions  of  the  bill  been  limited  in  their  application  to  re- 
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pairs  at  such  points,  its  practical  operation  would  impose  no  undue 
burden  upon  railway  companies,  but,  should  the  bill  as  drawn  become  a 
law,  every  car  that  got  out  of  repair,  in  the  slightest  particular,  would 
have  to  be  removed  from  the  train  and  sent  to  a repair  track  and  locked 
in  before  any  repairs  could  be  made  upon  it. 

Such  a requirement  imposes  burdens  also  upon  shippers,  as  it  would 
very  seriously  delay  the  transportation  of  freight,  often  of  live  stock  and 
perishable  freight,  resulting  in  heavy  loss  to  the  shippers  and  owners  of 
such  products. 

Under  the  present  system,  repairs  on  such  cars  are  usually  slight  and 
made  without  taking  them  from  the  train,  ordinarily  in  a very  few  min- 
utes, as  I am  informed,  because  special  effort  is  made  to  keep  them  in  re- 
pair. 

The  serious  consequences  which  would  ensue  both  to  railway  com- 
panies and  to  shippers  under  the  operation  of  this  bill  constrain  me  to 
withhold  from  it  my  approval. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


RAILROADS— SAFETY  APPLIANCES— SENATE  RILL  NO.  106. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

Dear  Sir — I return  herewith  Senate  Bill  No.  106  without  my  ap- 
proval for  the  reasons  set  forth  in  the  following  opinion  of  the  Attorney 
General : 

Springfield,  June  11,  1909. 

To  His  Excellency  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois , 

Springfield,  Illinois: 

Sir — You  have  transmitted  to  me  Senate  Bill  No.  106,  the  same  being  a 
bill  for  “An  Act  to  amend  section  1 of  an  Act  entitled,  ‘An  Act  to  promote 
the  safety  of  employes  and  travelers  upon  railroads  by  compelling  common 
carriers  engaged  in  moving  traffic  by  railroad  between  points  in  the  State 
of  Illinois,  to  equip  their  cars  with  automatic  couplers  and  continuous 
brakes  and  their  locomotives  with  driving  wheel  brakes,  and  for  other  pur- 
poses,’ approved  May  12,  1905,  and  in  force  July  1,  1905,”  with  the  request 
for  my  opinion  as  to  its  form  and  constitutionality. 

The  bill  is  void  under  section  13  of  article  IV  of  the  Constitution,  which 
requires  that  “the  section  amended  shall  be  inserted  at  length  in  the  new 
Act.”  This  does  not  authorize  the  adoption  of  a new  section. 

Under  a title  to  amend  specified  sections,  a new  section  cannot  be  added. 
It  is  so  held  in  states  having  constitutional  requirements  in  this  respect 
substantially  as  in  Illinois. 

State  v.  Southern  Ry.  Co.,  115  Ala.,  250; 

County  Commissioners  v.  Aspin  Min.  Co.,  3 Colo.  App.,  223; 

Shepherd  v.  Shepherd,  4 Kans.  App.,  546. 

In  Indiana  under  a similar  constitutional  provision,  it  is  held  that,  under 
such  a title,  new  sections  may  be  added  which  are  germane  to  the  subject 
expressed  in  the  title  of  the  original  Act. 

In  Senate  Bill  No.  106,  however,  the  subject  of  the  new  section  la,  is  not 
germane  to  the  subject  of  the  title  of  the  original  Act,  and  this  condemns 
this  bill  under  another  requirement  of  said  section  13,  article  IV  of  the 
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Constitution,  which  is  as  follows:  “No  Act  hereafter  passed  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the  title.” 

The  subject  of  the  title  of  the  original  Act  was  to  promote  the  safety 
of  employes  and  travelers  upon  railroads  by  certain  means  specified  in  said 
title,  namely,  by  requiring  common  carriers  to  equip  their  cars  with  auto- 
matic couplers  and  continuous  brakes  and  their  locomotives  with  driving 
wheel  brakes. 

The  devices  named  in  the  title  to  the  original  bill — which  are  above  under- 
scored— were  the  only  means  by  which  it  was  proposed  by  the  original  Act, 
according  to  the  title  thereto,  to  promote  the  safety  of  employes  and  travel- 
ers on  railroads,  and  as  the  means  by  which  such  purpose  was  to  be  accom- 
plished were  specifically  enumerated  in  the  title,  any  other  means  provided 
in  the  body  of  the  Act  for  accomplishing  the  purpose  of  promoting  the  safety 
of  employes  and  travelers  on  railroads  would  be  foreign  to  the  subject  em- 
braced in  the  title.  In  other  words,  the  title,  by  specifying  the  particular 
devices  to  be  used  to  accomplish  the  purpose  of  the  Act,  impliedly  excludes 
the  idea  of  requiring  the  use  of  other  and  different  devices. 

Sction  la  of  the  bill  requires  the  adoption  and  use  of  other  and  different 
devices  than  those  specified  in  the  title  of  the  bill,  namely,  foot-boards,  hand- 
rails and  head-lights,  and,  for  that  reason,  is  void,  as  embracing  a subject 
not  expressed  in  the  title.  If  the  title  had  been  left  general  as  “An  Act  to 
promote  the  safety  of  employes  and  travelers  on  railroads,”  without  specify- 
ing in  the  title  any  means  required  to  be  adopted  to  that  end,  then  any 
means  appropriate  to  the  accomplishment  of  that  purpose  could  have  been 
provided  for  in  the  body  of  the  Act. 

Rouse  v.  Thompson , 228  111.,  522. 

The  phrase,  “and  for  other  purposes,”  expresses  no  specific  purpose,  and 
imports  indefinitely  something  different  from  that  which  precedes  it  in  tne 
title.  It  is  therefore  universally  rejected  as  having  no  force  or  effect, 
wherever  this  constitutional  restriction  operates. 

Lewis’  Sutherland  Statutory  Construction,  Sec.  122. 

The  author  cites  a large  number  of  cases  from  States  whose  constitutions 
contain  provisions  similar  to  that  of  Illinois,  namely,  “No  Act  hereafter 
passed  shall  embrace  more  than  one  subject,  and  that  shall  be  expressed  in 
tne  title.” 

For  the  reasons  stated,  I am  of  the  opinion  that  this  bill  is  unconstitu- 
tional. 

Senate  Bill  No.  106  is  herewith  returned. 

Very  respectfully, 

[Signed]  W.  H.  Stead, 

Attorney  General. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


REVENUE  EXEMPTIONS— HOUSE  BILL  NO.  243. 

State  oe  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Sprina field,  Illinois: 

Sir — I return  herewith  without  mv  approval,  House  Bill  243  for  the 
reasons  set  forth  in  the  following  opinions  of  the  Attorney  General: 

Springfield,  June  12.  1909. 

To  His  Excellency,  Charles  S.  Deneen,  Governor  of  the  State  of  Illinois, 
Springfield,  Illinois: 

Sir — You  have  transmitted  to  me  House  Bill  No.  243,  the  same  being  a 
bill  for  “An  Act  to  amend  section  two  of  an  Act  entitled  “an  Act  for  the 
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assessment  of  property  and  for  the  levy  and  collection  of  taxes,’  approved 
March  30,  1872,  in  force  July  1,  1872,  with  the  request  that  I furnish  you  an 
opinion  upon  its  form  and  constitutionality. 

This  Act  is  invalid  for  two  reasons.  First,  the  Act  amends  section  2 of 
an  Act  entitled  “An  Act  for  the  assessment  of  property  and  for  the  levy  and 
collection  of  taxes,  approved  March  30,  1872,  in  force  July  1,  1872,”  by  add- 
ing a new  sub-section  thereto.  The  section  amended  is  not  set  out  in  the 
Act,  but  only  the  added  sub-section  is  set  out  in  the  Act;  whereas  section 
13  of  article  IV  of  the  Constitution  provides: 

“No  law  shall  be  revised  or  amended  by  reference  to  its  title  only,  but  the 
lav/  revised  or  the  section  amended  shall  be  inserted  at  length  in  the  new 
Act.” 

The  failure  to  insert  the  section  amended  at  length  in  the  amendatory  Act 
renders  the  same  invalid. 

Second — The  amendment,  if  passed  in  proper  form,  is  in  violation  of  the 
Constitution,  and  cannot  have  the  force  of  law. 

The  amendment  provides  that  property,  not  to  exceed  $800  in  actual  value, 
of  any  honorably  discharged  union  soldier  or  sailor  of  the  Mexican  war,  or 
of  the  War  of  the  Rebellion,  or  of  the  widow,  remaining  unmarried,  of  such 
soldier,  or  sailor,  except  in  certain  cases  therein  provided,  shall  be  exempt 
from  taxation. 

Section  3 of  article  IX  of  the  Constitution  provides  that: 

‘The  property  of  the  State,  counties  and  other  municipal  corporations, 
both  real  and  personal,  and  such  other  property  as  may  be  used  exclusively 
for  agricultural  and  horticultural  societies,  for  school,  religious,  cemetery 
and  charitable  purposes,  may  be  exempted  from  taxation,  but  such  exemp- 
tion shall  be  only  by  general  law.  * * * * ” 

The  legislature  has  no  power  to  exempt  from  taxation  any  property  other 
than  that  enumerated  in  the  above  section  of  the  Constituion,  since  such 
enumeration  is  an  exclusion  of  all  other  subjects  of  exemption. 

Sup.  Lodges,  Etc.,  v.  Board  of  Review,  223  111.  54; 

People  v.  First  Gong.  Church,  232  111.,  158; 

Consolidated  Coal  Co.  v.  Miller,  236  111.,  149. 

The  property  mentioned  in  the  Act  not  being  enumerated  in  the  above 
section  of  the  Constitution,  the  legislature  is  without  power  to  exempt  it 
from  taxation,  and  the  Act  attempting  to  do  so,  being  contrary  to  the  ex- 
press terms  of  the  Constitution,  is  invalid. 

House  Bill  No.  243  is  herewih  returned. 

Very  respectfully, 

[Signed]  W%  H.  Stead, 

Attorney  General. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


REVENUE— SCHOOL  TAX— HOUSE  BILL  NO.  74. 

State  or  Illinois,  Executive  Department, 
Springfield,  June  16,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

Sir — I return  'herewith  without  my  approval,  House  Bill  No.  74. 
House  Bill  No.  293,  approved  by  me  June  14,  1909,  changes  the  valu- 
ation of  property  for  assessment  and  revenue  purposes  from  one-fifth 
to  one-third.  House  Bill  No.  74  is  intended  to  amend  section  1 of 
article  VIII  so  as  to  conform  to  the  change  in  property  valuation  for 
taxation  purposes.  This  it  accomplishes,  but  my  approval  is  withheld 
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because  its  object  is  effected  by  section  189  of  Senate  Bill  96,  an  Act  to 
establish  and  maintain  a system  of  free  schools,  passed  at  the  Forty- 
sixth  session  of  the  General  Assembly,  and  already  approved  by  me. 
Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


ROADS  AND  BRIDGES— INCREASE  OF  LEVY— SENATE  BILL 

NO.  244. 

State  oe  Illinois,  Executive  Department, 
Springfield,  June  16,  1909. 

/ Hon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

Sir — I return  herewith  without  my  approval,  Senate  Bill  No.  244. 

House  Bill  No.  293,  approved  by  me  on  June  14,  1909,  changed  the 
valuation  of  property  for  assessment  and  revenue  mirposes  from  one- 
fifth  to  one-third,  and  all  revenue  bills  passed  at  the  Forty-sixth  Session 
of  the  General  Assembly,  and  approved  by  me  were  so  drawn  as  to  con- 
form with  this  change  in  property  valuation. 

Senate  Bill  No.. 244  fails  to  conform  to  this  change  but  continues  the 
old  rate  of  taxation  upon  the  new  valuation  basis. 

Moreover,  section  14  of  the  Act  in  regard  to  roads  and  bridges,  which 
this  bill  seeks  to  amend,  is  also  amended  by  House  Bill  No.  70,  passed 
at  the  same  session  as  the  present  bill,  and  approved  by  me  June  14, 
which  conforms  to  the  new  basis  of  valuation  for  taxation  purposes. 

For  these  reasons,  I am  constrained  to  withhold  my  approval  from 
this  bill. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


ROADS  AND  BRIDGES— WIDE  TIRES — HOUSE  BILL  NO.  45. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Rose,  Secretary  of  State , Springfield,  Illinois: 

Sir — I return  herewith  without  my  approval  House  Bill  No.  45. 
This  bill  seeks  to  prevent  the  destruction  of  gravel  and  macadam  roads 
by  narrow  tired  vehicles,  during  a certain  part  of  the  year. 

It  provides  that  all  wagons  with  less  than  three  inch  tires  shall  not 
carry  a load,  including  the  weight  of  the  wagon  or  vehicle,  of  over 
thirty-two  hundred  pounds ; wagons  with  three  to  four  inch  tires,  thirty- 
seven  hundred  pounds;  wagons  with  four  to  five  inch  tires,  four  thou- 
sand pounds ; wagons  with  tires  five  inches  or  over,  four  thousand 
five  hundred  pounds. 


The  destructive  effect  of  vehicles  on  roads  depends  upon  the  ratio 
of  the  weight  of  the  load  to  the  width  of  the  tire.  A very  ordinary  tire 
is  of  one  and  one-half  inch  width.  Under  this  bill,  a vehicle  with  such 
tire  may  be  loaded  to  thirty-two  hundred  nounds,  or  five  hun- 
dred and  thirty-three  pounds  per  inch;  a vehicle  with  a three  inch  tire, 
to  three  hundred  and  eight  pounds  per  inch;  a vehicle  with  a four  inch 
tire,  to  two  hundred  and  fifty  pounds  per  inch  and  vehicles  with  tires 
five  inches  or  over  in  width,  to  two  hundred  and  twenty-five  pounds  or 
less  per  inch. 

Under  this  bill,  therefore,  the  narrow  tired  vehicle  is  allowed  more 
than  twice  the  load  per  inch  of  width  that  is  allowed  to  the  wide  tired 
vehicle;  an  effect  directly  opposite  to  that  which  was  the  manifest  pur- 
pose of  the  bill. 

The  provisions  of  the  bill  if  carried  into  effect  would  in  no  way  pro- 
tect gravel  or  macadam  roads  during  the  season  of  the  year  in  which  the 
bill  would  be  operative,  but  would  discriminate  during  such  season  in 
favor  of  narrow  and  against  wired  tired  vehicles. 

House  Bill  45  is  accordingly  disapproved. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


SCHOOLS— EXEMPTIONS  FROM  TAXATION— HOUSE  BILL 

NO.  670. 

Regarding  House  Bill  No.  670,  Governor  Deneen  gave  out  the  fol- 
lowing statement: 

This  bill  provides  for  the  exemption  from  taxation  of  all  property  of 
schools,  not  leased  by  such  schools  or  otherwise  used  with  a view  to  profit, 
and  also  all  property  used  exclusively  for  religious  purposes,  or  used  exclu- 
sively for  school  and  religious  purposes,  and  not  leased  or  otherwise  used 
with  a view  to  profit. 

A question  has  been  raised  over  the  substitution  in  the  present  Act  of 
“schools”  for  “institutions  of  learning,”  the  phraseology  used  in  the  law 
now  in  force.  The  constitution  does  not  mention  institutions  of  learning 
and  their  exemption  from  taxation  heretofore  has  proceeded  upon  the  theory 
that  their  property  is  used  for  school  purposes. 

I have  consulted  with  the  Attorney  General  upon  this  matter  and  have 
come  to  the  conclusion  that  they  will  be  exempt  under  this  bill.  The  bill, 
in  other  words,  seeks  to  exempt  all  property  whose  exemption  is  provided 
for  by  the  Constitution,  and  in  my  opinion  it  accomplishes  that  purpose. 

Springfield,  June  16,  1909. 


SCHOOLS — JOINT  HIGH  SCHOOL  DISTRICT— HOUSE  BILL 

NO.  701. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

TIon.  James  A.  Rose , Secretary  of  State,  Springfield,  Illinois: 

Sir — I return  herewith  without  my  approval  House  Bill  No.  701. 

As  the  subject  matter  of  these  bills  is  covered  by  sections  87,  88  and 
89  of  Senate  Bill  96,  “An  Act  to  establish  and  maintain  a system  of 
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free  schools/5  approved  by  me  on  June  12 , 1909,  approval  of  House 
Bill  No.  701  is  withheld  in  order  to  avoid  incumbering  the  statute  books 
with  an  unnecessary  measure. 

Bespectfully  submitted, 

[Signed]  Charles  S.  Deneex, 

Governor. 

SCHOOLS— TAXATION  FOB,  SCHOOL  PURPOSES— HOUSE 

BILL  381. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  16,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

Sir — I return  herewith  without  my  approval  House  Bill  381. 

House  Bill  293,  approved  by  me  on  June  14,  1909,  changes  the  valu- 
ation of  property  for  assessment  and  revenue  purposes  from  one-fifth 
to  one-third  of  its  full  value,  and  all  revenue  bills  passed  at  the  Forty- 
sixth  Session  of  the  General  Assembly  and  approved  by  me,  were  drawn 
to  conform  with  this  change  in  property  valuation. 

House  Bill  381  fails  to  conform  to  this  change,  but  continues  the  old 
rate  of  taxation  upon  the  new  valuation  basis. 

Moreover,  the  subject  matters  dealt  with  by  this  bill  are  amply  cov- 
ered by  the  provisions  of  Senate  Bill  96,  also  approved  by  me  on  June 
12,  1909,  being  an  Act  to  establish  and  maintain  a system  of  free  schools. 
For  the  above  reasons,  my  approval  is  withheld  from  this  measure. 
Bespectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


SCHOOLS— TEXT  BOOKS— SENATE  BILL  272. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  16,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

I have  allowed  Senate  Bill  272  to  become  a law  without  my  signa- 
ture for  the  following  reasons: 

I submitted  this  measure  to  the  Attorney  General  with  the  request 
that  he  furnish  me  an  opinion  upon  its  form  and  constitutionality.  The 
Attorney  General  has  rendered  me  an  opinion  dated  the  11th  instant, 
in  which  he  holds  the  bill  unconstitutional,  in  which  opinion  I concur. 

In  addition  to  the  matters  in  which  the  bill  is  held  unconstitutional 
by  the  opinion  of  the  Attorney  General,  the  bill  contains  a provision 
which  requires,  as  a condition  precedent  to  the  adoption  for  use  in  the 
public  scshools  under  the  jurisdiction  of  the  board  of  education  or  board 
of  directors  of  any  school  district,  of  any  text  book  for  use  in  such 
schools,  the  publication  of  an  advertisement  for  bids,  ffby  publishing  a 
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notice  once  a week  for  three  consecutive  weeks  in  one  or  more  newspapers 
of  general  circulation  published  in  the  city  or  district.”  There  are  in 
this  State  11,820  school  districts,  and  I am  informed  that  in  at  least 
nine-tenths  of  them  no  newspaper  is  published  in  which  publication 
could  be  made  as  required  under  this  law.  I believe  that  the  publication 
provided  for  in  this  measure  is  jurisdictional.  The  Supreme  Court  of 
Iowa  has  passed  on  a like  provision  in  a similar  enactment  and  held 
that  such  a provision  in  the  Iowa  law  is  jurisdictional. 

Nevertheless,  because  this  is  original  legislation,  defining  a public 
policy  which  is  a departure  from  the  present  practice  in  this  State  re- 
garding the  adoption,  use  and  price  of  public  school  text  books,  and  af- 
fects so  large  a number  of  the  citizens  of  this  State,  I have  deemed  it 
proper  to  allow  the  bill  to  become  a law  without  my  signature,  so  that 
the  matter  may  be  submitted  to  the  Supreme  Court  of  our  State  in  order 
that  an  authoritative  decision  may  be  had  upon  the  question  is  involved 
in  this  measure. 

Should  the  measure  be  held  unconstitutional  by  the  Supreme  Court, 
its  decision  will  indicate  wherein  the  bill  is  defective  and  will  serve  as 
a guide  to  the  General  Assembly  in  framing  future  legislation  upon  this 
subject. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 

SOLDIERS'  ORPHANS'  HOME— ADMISSIONS— SENATE  BILL 

NO.  431. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield , Illinois: 

Sir — I return  herewith  without  my  approval  Senate  Bill  431. 

This  bill  seeks  to  transfer,  under  certain  conditions,  to  the  Soldiers' 
and  Sailors'  Orphans'  Home,  children  not  the  orphans  of  soldiers  and 
sailors. 

This  institution  was  created  to  care  for  the  orphans  of  soldiers  and 
sailors  and  its  exclusive  use  for  such  orphans  was  provided  for  in  recog- 
nition of  the  services  rendered  to  the  State  and  country  by  their  fathers. 

Upon  inquiry,  I have  ascertained  from  those  most  familiar  with  the 
affairs  of  the  home,  the  Department  Commander  of  the  Grand  Army  of 
the  Republic,  and  the  Assistant  Adjutant  General,  Department  of  Illi- 
nois, Grand  Army  of  the  Republic  that  there  is  a strong  sentiment 
among  our  war  veterans  against  the  use  of  the  home  for  any  other  pur- 
pose than  that  for  which  it  was  originally  intended  and  to  which  it  has 
been  so  far  devoted. 

I therefore  return  Senate  Bill  431  without  mv  approval. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 
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STATE  LANDS— KASKASKIA  COMMONS— SENATE  BILL  159. 

Senate  Bill  159  is  permitted  to  become  a law  without  my  signature  for 
the  following  reasons:  . 

The  ownership  of  the  land  described  in  this  bill  is  now  in  controversy 
in  a suit  pending  in  the  Sunreme  Court  of  this  State.  If  the  Supreme 
Court  shall  decide  that  the  land  in  question  is  owned  by  the  State,  the 
machinery  for  its  disposition  created  in  the  bill  can  become  effective. 
If,  however,  the  Sunreme  Court  shall  decide  the  title  to  the  land  to  be  in 
the  villagers  of  Kaskaskia,  the  bill  will  be  of  no  avail. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 

June  16,  1909. 


STATES’  ATTORNEYS— ASSISTANTS— HOUSE  BILL  NO.  697. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  15,  1909. 

Hon.  James  A.  Rose , Secretary  of  State , Springfield,- Illinois: 

Sir — I return  herewith  without  my  approval  House  Bill  697,  being 
constrained  to  regard  it  as  unconstitutional  for  the  following  reasons: 
This  bill  creates  an  office  and  the  incumbent  of  that  office  is  a county 
officer,  under  the  Constitution. 

An  office  is  defined  to  be  a public  position  created  by  the  Constitution 
or  law,  continuing  during  the  pleasure  of  the  appointing  power,  or  for 
a Mxed  time,  with  a successor  elected  or  appointed.  It  is  apparent, 
therefore,  that  there  is  created  by  this  Act  a public  office  and  that  the 
person  who  is  appointed  to  it  is,  within  the  language  and  meaning  of 
the  Constitution,  a public  officer,  in  the  full  sense  of  that  term.  The 
officer  holding  the  office  created  by  this  Act  being  required  to  take  the 
same  oath  and  perform  the  same  duties  as  the  State’s  Attorney,  subject 
only  to  the  limitation  that  he  perform  the  duties  enjoined  on  him  by  the 
Act  under  the  direction  of  the  State’s  Attornev,  it  necessarily  follows 
that  he  belongs  to  the  same  class  of  officers  as  the  State’s  Attorney,  and 
is  a county  officer. 

Section  1 of  the  Act  provides  for  the  appointment  of  such  officer  by 
the  presiding  judge  of  the  circuit  court. 

Section  4 provides  that  “the  court,  in  the  same  order  making  the  ap- 
pointment * * * shall  fix  the  compensation  of  said  assistant  to  the 

State’s  Attorney  * * * to  be  paid  out  of  the  county  treasury  from 

any  fund  not  otherwise  appropriated.” 

By  section  4,  therefore,  the  amount  of  his  compensation  is  to  fixed 
by  the  presiding  judge  of  the  circuit  court  and  must  be  fixed  by  the  same 
order  making  the  appointment.  The  appointment  is  to  be  made  annually 
and  the  court  may  change  the  compensation  annually,  at  the  time  of 
making  the  appointment,  if  he  sees  fit  so  to  do.  The  matter  of  com- 
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pensation  is  left  entirely  to  the  presiding  judge  of  the  circuit  court,  to 
be  fixed  by  him  annually  at  the  first  term  of  court  after  the  first  day  of 
July  in  each  year. 

The  Constitution  (Section  10,  article  X)  provides  that  “the  county 
board,  except  as  provided  in  section  9 of  this  article,  shall  fix  the  com- 
pensation of  all  the  county  officers.  * * *” 

The  exception  in  section  9 of  article  X referred  to,  applies  to  clerks 
of  courts  of  record,  the  treasurer,  sheriff,  coroner  and  recorder  of  deeds 
of  Cook  county,  and  to  no  other  officer. 

By  the  .decisions  of  our  Supreme  Court,  this  provision  of  the  Consti- 
tution has  been  held  to  armlv  to  all  county  officers  whose  compensation 
was  not  otherwise  provided  for  by  the  Constitution. 

Under  the  Constitution  of  1870,  county  boards  alone  have  the  right 
and  power  to  fix  the  compensation  of  county  officers,  except  that  of 
clerks  of  courts  of  record,  the  treasurer,  sheriff,  coroner  and  recorder  of 
deeds  of  Cook  county. 

I have  been  unable  to  find  any  case  where  the  Legislature  was  per- 
mitted to  fix  the  compensation  of  a county  officer  in  this  State  or  to 
delegate  the  power  to  fix  such  compensation,  except  in  cases  where  that 
power  is  given  to  the  Legislature  by  the  Constitution. 

No  power  is  given  the  Legislature  by  any  section  of  the  Constitution 
to  fix  the  compensation  of  the  county  officer  provided  for  in  House  Bill 
697,  and  no  power  to  delegate  that  right  to  the  presiding  judge  of  the 
circuit  court  or  to  anyone  else. 

I am  therefore  of  the  opinion  that  House  Bill  697  is  in  violation  of 
article  III  and  of  section  10  of  article  X of  the  Constitution,  and  I am 
therefore  constrained  to  return  it  without  my  approval. 

Bespectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


VANCANCY  IX  STATE  OFFICE— SENATE  BILL  XO.  525. 

State  of  Illinois,  Executive  Department, 
Springfield,  June  12,  1909. 

Hon.  James  A.  Rose , Secretary  of  State,  Sprinrrfi.eld,  Illinois: 

Sir — Senate  Bill  Xo.  525  is  returned  herewith  without  mv  approval. 

Section  1 of  the  bill  provides  that: 

“Should  any  vacancy  occur  in  any  of  the  State  elective  offices  of  the  State 
of  Illinois,  it  shall  be  the  duty  of  the  Governor  to  forthwith  call  an  election 
to  fill  such  vacancy  for  the  unexpired  term  of  such  office,  providing  the  same 
shall  exceed  one  year.” 

Under  the  law  now  in  force  vacancies  in  the  offices  of  any  of  the  State 
officers,  except  the  Governor  and  Lieutenant  Governor,  are  filled  by  ap- 
pointment by  the  Governor  and  the  appointee  “shall  hold  his  office  during 
the  remainder  of  the  term  and  until  his  successor  shall  be  elected  and 
qualified  in  such  manner  as  may  be  provided  by  law.” 


51 


The  manifest  purpose  of  the  provision  permitting  the  appointee  to 
a State  office  to  fill  the  vacancy  “during  the  remainder  of  the  term  and 
until  his  successor  shall  be  elected  and  qualified”  without  regard  to  the 
length  of  the  unexpired  term,  is  to  avoid  the  great  expense  necessarily 
involved  in  the  calling  of  a special  election  to  fill  a vacancy  in  such  office. 

The  total  number  of  election  precincts  in  the  State  is  4,094,  of  which 
2,758  are  outside  of  Cook  county.  The  average  cost  of  elections  in  the 
precincts  outside  of  Cook  cotmty  is  $50.00,  a total  cost  of  $137,900.00. 
The  approximate  cost  of  the  election  held  in  the  city  of  Chicago,  April 
6,  1909,  was  $167,000.00.  The  aggregate  cost,  therefore,  of  a special 
election  throughout  the  State,  such  as  would  be  necessary  to  fill  a vacancy 
in  the  office  of  a State  officer  would  be  approximately  $305,000.00. 

The  burden  imposed  upon  the  tax  payers  involved  in  the  manner  of 
filling  vacancies  in  State  offices  provided  in  the  present  bill  is,  in  my 
mind,  a subject  which  could  not  have  received  sufficient  consideration  at 
the  hands  of  the  General  Assembly,  and  is  of  so  serious  importance  that 
I feel  constrained  on  account  of  it  to  withhold  my  approval  from  this 
bill. 

The  bill  is  therefore  returned  without  my  approval. 

Respectfully  submitted, 

[Signed]  Charles  S.  Deneen, 

Governor. 


